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I. Abstract

Historically, the United States tax system imposed a tax on the income of individual

taxpayers based on certain levels of income they earned. The present-day Federal Government

aka “Congress” obtained its powers to tax and collect income taxes from taxpayers within the

United States’ jurisdiction pursuant to Article I, Section 8 of the United States Constitution.1

Article I, Section 8 states:

“The Congress shall have Power to lay and collect Taxes, Duties, Imposts and Excises, to pay the
Debts and provide for the common Defense and general Welfare of the United States; but all
Duties, Imposts and Excises shall be uniform throughout the United States.”2

Furthermore, Congress placed its power of income taxation in the hands of the Internal Revenue

Service (IRS) and as a result, the IRS solidified its power to tax the income of individuals within

the United States. Therefore, the IRS gets its statutory power to tax the income of each citizen or

resident of the United States from Section 7801(a) the Internal Revenue Code (IRC).3

The United States’ federal tax law system is promulgated by the IRC which was enacted

by Congress pursuant to Title 26 of the United States Code (26 U.S.C.)4. Additionally, the

Internal Revenue Codes are enforced by the IRS5. The IRS is a bureau of the Department of the

Treasury and is one of the world's most efficient tax administrators whose main mission is to

provide taxpayers with top quality service by helping them understand the tax law, meet their tax

responsibilities, and enforce the law fairly with integrity.6 Taxpayers can reduce the tax imposed

on their income by taking advantage of various tax credits and deductions, like itemized

6 The Agency, its Mission and Statutory Authority, INTERNAL REVENUE SERV.,
https://www.irs.gov/about-irs/the-agency-its-mission-and-statutory-authority (last visited Sept. 8, 2021).

5 Internal Revenue Service, THE FREE DICTIONARY BY FARLEX,
https://legal-dictionary.thefreedictionary.com/Internal+Revenue+Service (last visited Jan. 9, 2020).

4 Tax Code, Regulations, and Official Guidance, INTERNAL REVENUE SERV.,
https://www.irs.gov/privacy-disclosure/tax-code-regulations-and-official-guidance (last visited Feb. 20, 2021).

3 26 U.S.C. § 7801(a).
2 Id.
1 U.S. CONST. art. I, § 8, cl. 1.
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deductions. Itemized deductions are defined as valid tax-deductible allowances that are

acceptable to be subtracted from gross income to arrive at the adjusted gross income.7 These may

also be known as the “below-the-line” deductions on the federal personal income tax return

(1040) where said itemized deductions are placed on Schedule A, the itemized deduction

schedule. However, the enactment of the 2017 Tax Cuts and Jobs Act (TCJA) resulted in the

removal of many deductible items that were previously eligible to be itemized on individuals’ tax

return.8

In 2017, Congress enacted Public Law 115-97 also known as the TCJA, of the United

States Code to reform the Tax Reform Act of 1986. This reform changed some key old tax

provisions and laid the foundation on which the United States’ current tax law, TCJA exists9.

The TCJA is the most sweeping overhaul of the U.S. tax code since the Tax Reform Act of 1986.

Although policy makers insisted this tax reform would cause economic growth, many argued this

progression would not be sustainable, and revenue would decline in the long run. Additionally,

the Act could exacerbate the disparity in income distribution between the rich and poor classes,

and make low-income taxpayers worse off economically.10 Hence, this article aims to highlight

the impact of the TCJA on total itemized deductions for individual taxpayers. To determine its

impact, the study will use statistical techniques such as analysis of variance to examine if there is

a statistically significant difference in total itemized deduction and total federal refund for tax

years 2015 to 2018. Additionally, the study examines if total itemization and total federal tax

10 William G. Gale et al., Effects of the Tax Cuts and Jobs Act: A Preliminary Analysis, TAX POL'Y CTR. 1 (Jun. 13,
2018), https://www.brookings.edu/wp-content/uploads/2018/06/ES_20180608_tcja_summary_paper_final.pdf.

9 Tax Cuts and Jobs Act of 2017 (TCJA), Pub. L. No. 115-97, 131 Stat. 2054.

8 Mark Flanagan, Tax Cuts and Jobs Act of 2017- Miscellaneous Itemized Deductions, LINDQUIST CPA, (Feb. 06,
2019), https://www.lindquistcpa.com/insights/tax-cuts-and-jobs-act-of-2017-miscellaneous-itemized-deductions/.

7 26 U.S.C. § 63(d).
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refunds vary significantly for the tax years 2015 to 2018, based on socio-demographic

characteristics of taxpayers.

The findings of this study confirmed that itemized deductions were trending upward

before the passage of the TCJA. However, in 2018, there was a significant reduction in itemized

deductions. Female taxpayers whose filing status was single were the main contributors to this

decline. Moreover, taxpayers who were married and filed jointly from 2015 to 2018 tax years

had the highest itemized deduction. On average, higher-income earners had the highest total

itemized deduction. Similarly, from 2015 to 2017, there were no significant changes in federal

tax refunds. However, one year after the passage of the TCJA, there was a significant reduction

of federal tax refunds in 2018. Consequently, the results of this study aim to increase taxpayers’

knowledge on the impact of the TCJA on their total itemized deductions, total federal tax refund

or tax liability, and contribute to the existing body of federal taxation literature for individuals.

II. The Impact of the TCJA on Itemized Deductions

The purpose of this quantitative study was to investigate the impact of the TCJA on

taxpayers’ total itemized deductions. Additionally, the study explored the relationship between

socio-economic factors, demographic factors, income, total itemized deductions, and total tax

refunds. This study provides results of data analysis completed on secondary data obtained from

the Stratege Consulting LLC tax database. The data contains information on taxpayers’

demographics, adjusted gross income, total itemization, total federal refund, and filing status.

The following research questions guided the data analysis:

1. Is there a statistically significant difference in the total itemized deduction in the years

2015 to 2018?
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2. Is there a statistically significant difference in the total federal tax refund amount in the

years 2015 to 2018?

3. Is there a statistically significant difference in the total itemized deduction in the years

2015 to 2018 based on socio-economic and demographic characteristics?

4. Is there a significant difference in the total federal tax refund amount in the years 2015 to

2018 based on socio-economic and demographic characteristics?

Table 1: Baseline Demographics (2015)

Variables Frequency Percentage Mean SD
Age, yrs. 39.9 10.8
Adjusted Gross Income 74407.7 48793.6
Gender

Female 138 46.0%
Male 107 35.7%

Other* 55 18.3%
Filing Status

Head of Household 102 34.0%
Married Filed Jointly 55 18.3%

Married Filed Separated 17 5.7%
Single 126 42.0%

*Married Filed Jointly

Table 1 shows that at baseline (2015), the average age of participants was 39.9 ± 10.8 and

the adjusted gross income was $74,407.7 ± $48,793.6. Additionally, 46% of participants were

females and 35.7% were males. In terms of filing status, 42.0% were single, 34.0% were head of

household, 18.3% were married filed jointly and 5.7% were married filed separated.

A. Results

Research question 1: Is there a statistically significant difference in the total itemized

deduction in the years 2015 to 2018?
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Table 2: Analysis of Variance for Itemized Deduction by Year
Year N Mean SD P-value Effect Size
2015 43 30718.8 16479.7 0.04 .101
2016 43 32596.7 17183.4
2017 43 35200.5 18151.0
2018 43 29928.8 11336.6

Figure 2: Estimated Marginal Means of Itemized Deduction

The researcher conducted one-way repeated-measures ANOVA to determine whether

there were statistically significant differences in itemized deductions over four years (2015 to

2018). The researcher examined the data to determine if the assumptions of the statistical test

were satisfied. There were no outliers, and the data was normally distributed, as assessed by

boxplot and Shapiro-Wilk test (p > .05), respectively. However, the assumption of sphericity was

violated, as assessed by Mauchly's test of sphericity, χ2(3) = 6.30, p = .040. Therefore, the

researcher applied a Greenhouse-Geisser correction (ε = 0.644).

There was a trend of increasing itemized deductions from 2015 to 2017; however, after

2017, there was a sharp decline. The average total itemized deduction for 2015 was $30,718.8 ±

$16,479.7, increasing to $32,596.7 ± 17,183.4 in 2016, then further increased to $35,200.5 ±
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$18,151.0 in 2017, then decreased to $29,928.8 ± $11,336.6 in 2018. Itemized deduction was

statistically significantly different at the distinctive time points, F (3, 126) = 4.69, p = 0.004, η2 =

.101 (As shown in Table 2 and Figure 1). Hence, there was a significant difference in the total

itemized deduction between one or more time points (year).

Table 3: Pairwise Comparison for Itemized Deduction by Year

(I) Year (J) Year Mean Difference(I-J) Std. Error P-value
95% Confidence Interval for

Difference
Lower Bound Upper Bound

2015 2016 -1877.9 798.2 0.14 -4088.1 332.2
2017 -4481.7* 1164.4 0.00 -7705.8 -1257.5
2018 790.0 1866.4 1.00 -4378.1 5958.2

2016 2015 1877.9 798.2 0.14 -332.2 4088.1
2017 -2603.7 1020.0 0.09 -5428.1 220.6
2018 2668.0 1873.1 0.97 -2518.8 7854.7

2017 2015 4481.7* 1164.4 0.00 1257.5 7705.8
2016 2603.7 1020.0 0.09 -220.6 5428.1
2018 5271.7* 2004.3 0.04 278.2 10821.6

2018 2015 -790.0 1866.4 1.00 -5958.2 4378.1
2016 -2668.0 1873.1 0.97 -7854.7 2518.8
2017 -5271.7* 2004.3 0.04 -10821.6 -278.2

*Statistically significant at 5% level of significance

To determine where the significant differences lie, the researcher completed posthoc tests

with Bonferroni adjustment. Tests result indicate a statistically significantly increase in itemized

deduction from 2015 to 2017 (M = 4481.7, 95% CI [1257.5, 7705.8], p = .00) while there was

statistically significantly decrease from 2017 to 2018 (M = 5271.7, 95% CI [278.2, 10,821.6],

(p = .04).

Research question 2: Is there a statistically significant difference in the total federal tax

refund amount in the years 2015 to 2018?

Table 4: Analysis of Variance for Federal Tax Refund by Year
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Year N Mean SD P-value
Effect
Size

2015 31 6017.8 2800.1 0.000 0.214
2016 31 5885.1 2985.0
2017 31 5940.2 2479.1
2018 31 4278.9 2908.4

Figure 3: Estimated Marginal Means of Federal Tax Refund

The researcher conducted a second one-way repeated-measures ANOVA to determine

whether there were statistically significant differences in federal tax refunds over four years

(2015 to 2018). There were no outliers, and the data were normally distributed, as assessed by

boxplot and Shapiro-Wilk test (p > .05), respectively. The assumption of sphericity was not

violated, as assessed by Mauchly's test of sphericity, χ2(3) = 6.30, p > 0.05.

Federal tax refunds were fairly consistent from 2015 to 2017; however, after 2017, there

was a sharp decline. The average total itemized deduction for 2015 was $6,017.8 ± $2,800.1,

decreasing to $5,885.1 ± 2,985.0 in 2016, but slightly increased to $5,940.2 ± $2,479.1 in 2017,

and then decreased to $4,278.9 ± $2,908.4. The statistical test indicates a significant difference in
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federal refund between two or more time points, F (3, 90) = 8.15, p = 0.000, η2 = .214 (As

shown in Table 2 and Figure 1). Hence, there was a significant difference in the total federal tax

refund between one or more time points (year).

Table 5: Pairwise Comparison for Federal Tax Refund by Year

(I) Year (J) Year Mean Difference (I-J) Std. Error
P-valu
e 95% Confidence Interval for Difference

Lower Bound Upper Bound
2015 2016 132.68 326.9 1 -790.7 1056.0

2017 77.58 393.8 1 -1034.7 1189.9
2018 1738.90* 456.2 0.004 450.2 3027.6

2016 2015 -132.68 326.9 1 -1056.0 790.7
2017 -55.10 301.7 1 -907.3 797.1
2018 1606.23* 516.6 0.025 147.0 3065.5

2017 2015 -77.58 393.8 1 -1189.9 1034.7
2016 55.10 301.7 1 -797.1 907.3
2018 1661.32* 449.2 0.005 392.4 2930.2

2018 2015 -1738.90* 456.2 0.004 -3027.6 -450.2
2016 -1606.226* 516.6 0.025 -3065.5 -147.0
2017 -1661.323* 449.2 0.005 -2930.2 -392.4

*Statistically significant at 5% level of significance

Similarly, to the previous research question, to determine where the significant

differences lie across the time points, post-hoc tests with Bonferroni adjustment were carried out.

The tests result indicate that federal tax refund was significantly lower in 2018, when compared

with 2015 (M = 1738.90, 95% CI [450.2, 3027.6], p = .004), 2016 (M = 5271.7, 95% CI [147.0,

3065.5], p = .025), and 2017 (M = 1661.32, 95% CI [392.4, 2930.2], p = 0.005.

Research question 3: Is there a statistically significant difference in the total itemized

deduction in the years 2015 to 2018, based on socio-economic and demographic

characteristics?
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The researcher carried out two-way repeated-measures ANOVA to determine if there was

a statistically significant interaction effect between two within-subjects factors (gender and year)

on a continuous dependent variable (itemized deduction). The results are presented below.

Table 6: Two-way repeated-measures ANOVA for Itemized Deduction by Year and Sex

Gender Year M SD
95% Confidence Interval P-value Effect Size

Lower Bound Upper Bound 0.70 0.005
Female 2015 31697.07 4182.03 23143.86 40250.27

2016 31331.27 4198.65 22744.07 39918.47
2017 33331.00 4595.38 23932.39 42729.61
2018 23949.47 2743.44 18338.51 29560.42

Male 2015 26030.56 4049.23 17748.96 34312.17
2016 28356.50 4065.32 20041.98 36671.02
2017 28795.06 4449.46 19694.90 37895.23
2018 28977.19 2656.32 23544.40 34409.97

No outliers were present in the data as assessed by boxplots. Additionally, the data was

found to be approximately normally distributed, as assessed by Shapiro-Wilk's test of normality

(p > .05). Also, the homogeneity of variances (p > .05) and covariances (p > .001) assumptions

were met, as assessed by Levene's test of homogeneity of variances and Box's M test,

respectively. Mauchly's test of sphericity indicated that the assumption of sphericity was also met

for the two-way interaction, χ2(1) = 4.99, p = .067. Table 6 shows that there was no statistically

significant interaction between the gender and year on itemized deduction, F(1, 29) = 0.155, p =

0.70, partial η2 = .005. This suggests that changes in itemized deductions from 2015 to 2018

were not significantly impacted by gender. However, by examining the average itemized

deduction by year and gender, it was observed that, in 2018, females mainly accounted for the

reduction in total itemized deduction. Specifically, in 2015, the average itemized deduction for

females was $31,697.07; in 2016 it was $31,331.27; in 2017 it was $33,331.00 while in 2018 it

was $23,949.47. In 2015, the average itemized deduction for males was $26,030.56; in 2016, it

was $28,356.50; in 2017, it was $28,795.06, and in 2018 it was $28,977.19.
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Figure 4: Estimated Marginal Means of Itemized Deduction by Year and Gender

Figure 4 presents a graphical representation of the change in the average itemized

deductions by year and gender. The figure shows a general increase in itemized deduction up to

2017, for both males and females. However, in 2018, the average itemized deduction

significantly decreased for females but slightly increased for males.

Table 7: Correlation Analysis between Income and Itemized Deduction

Variables Itemized Deduction Itemized Deduction
Adjusted Gross Income 1
Itemized Deduction 0.6770* 1

*Statistically significant at 5% level of significance (p-value = 0.000)

A correlation analysis was conducted to determine if there was an association between

income and itemized deduction. The results indicate that there was a moderate positive

relationship between income and itemized deduction. Hence, an increase in taxpayers’ adjusted

gross income increase was associated with a moderate increase in total itemized deduction

increases and this relationship is statistically significant at a 5% level of significance.
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Figure 5: Average Itemized Deduction by Year and Filing Status

Figure 5 shows itemized deduction trends from 2015 to 2018, based on taxpayers’ filing

statuses. The data show that on average, from 2015-2018, taxpayers who were married and filed

jointly had the highest itemized deduction. Specifically, the average itemized deduction in 2015

for taxpayers who were married and filed jointly ($33,726.38), compared to those who were

married and filed separately ($25,777.00), filed single ($19,771.55), and those who filed as head

of household ($22,466.33). For 2016, taxpayers who were married and filed jointly had an

average itemized deduction of $33,456.67, compared to those who were married and filed

separately ($24,706.90), filed single ($18,969.94), and those who filed as head of household

($24,074.87). For 2017, taxpayers who were married and filed jointly had an average itemized

deduction of $34,855.11, compared to those who were married and filed separately ($23,440.30),

filed single ($24,737.43), and those who filed as head of household ($23,259.45). For 2018,

taxpayers who were married and filed jointly had an average itemized deduction of $40,028.83,
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compared to those who were married and filed separately ($24,933.78), filed single ($22,044.45),

and those who filed as head of household ($29,357.05). Hence, except for those who filed single

all categories of taxpayers saw an increase in itemized deductions in 2018.

Research question 4: Is there a significant difference in the total federal tax refund amount

in the years 2015 to 2018 based on socio-economic measures?

The researcher carried out a two-way repeated-measures ANOVA to determine if there

was a statistically significant interaction effect between two within-subjects factors (gender and

year) on a continuous dependent variable (federal tax refund). The results are presented below.

Table 8: Two-way repeated-measures ANOVA for Federal Tax Refund by Year and Sex

Gender Year Mean SD
95% Confidence Interval

P-value
Effect of

SizeLower Bound Upper Bound
Female 2015 6853.83 866.85 5051.13 8656.54 0.17 0.087

2016 6866.75 887.11 5021.90 8711.60
2017 7029.00 713.34 5545.54 8512.46
2018 5418.00 777.66 3800.77 7035.23

Male 2015 5759.64 905.39 3876.77 7642.50
2016 5413.00 926.56 3486.12 7339.88
2017 5757.36 745.05 4207.94 7306.79
2018 3602.36 812.24 1913.23 5291.50

The assumptions of two-way repeated-measures ANOVA such as no outliers, normal

distribution, homogeneity of variances and covariances, and sphericity were all met as assessed

by the respective tests. Table 8 shows that there was no statistically significant interaction

between the gender and year on itemized deduction, F (1, 21) = 1.999, p = 0.172, partial η2 =

.087. This suggests that changes in federal tax refunds from 2015 to 2018 were not significantly

impacted by gender. However, by examining the average federal tax refund by year and gender,

the researcher observed that tax refund for males and females were much lower in 2018 than in

previous years. Specifically, in 2015, the average federal tax refund for females was $6,853.83;
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in 2016, it was $6,866.75; in 2017, it was $7,029.00, and in 2018, it was $5,418.00. In 2015, the

average federal tax refund for males was $5,759.64; in 2016, it was $5,413.00; in 2017, it was

$5,757.36 while in 2018, it was $3,602.36.

Figure 6: Estimated Marginal Means of Federal Tax Refund by Year and Gender

Figure 6 presents a graphical representation of the change in federal tax refund by year

and gender. The graph shows that federal tax refund increase for females from 2015 to 2016 but

slightly decreased for males. From 2016 to 2017, tax refunds increased for both genders. The

researcher observed the greatest movement from 2017 to 2018, where tax refunds decreased for

both genders.

Table 9: Correlation Analysis between Income and Federal Tax Refund

Variables Adjusted Gross Income Federal Tax Refund

Adjusted Gross Income 1

Federal Tax Refund 0.3982* 1
*Statistically significant at 5% level of significance (p-value=0.000)
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The researcher carried out a correlation analysis to determine if there was an association

between income and federal tax refund. The results indicated a weak positive relationship

between adjusted gross income and itemized deduction. Hence, an increase in taxpayers’

adjusted gross income was associated with a slight increase in total federal tax refund increases.

The researcher found this relationship to be statistically significant at a 5% level of significance.

Figure 7: Average Federal Tax Refund by Year and Filing Status

Figure 7 shows the average federal tax refund from 2016 to 2018 based on taxpayers’

filing status. The data shows that from 2015 to 2017, taxpayers who were head of households

had the highest federal tax refund. However, from 2017 to 2018, those who were married and

filed jointly had the highest federal tax refund. Specifically, the average federal tax refund in

2015 for taxpayers who were married and filed jointly was $5,128.26, compared to those who

were married and filed separately ($2,483.29), filed single ($4,019.12), and filed as head of

household ($5,348.56). For 2016, taxpayers who were married and filed jointly had an average

federal tax refund of $5,172.24, compared to those who were married and filed separately
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($3,502.43), filed single ($3,375.74), and filed as head of household ($5,827.59). For 2017,

taxpayers who were married and filed jointly had an average federal tax refund of $5,546.44,

compared to those who were married and filed separately ($2,874.13), filed single ($4,527.40),

and filed as head of household ($5,216.51). For 2018, taxpayers who were married and filed

jointly had an average itemized deduction of $5,607.59, compared to those who were married

and filed separately ($3,576.20), filed single ($3,240.90), and filed as head of household

($4,915.95).

B. Analysis of Findings

The average age at enrolment into the study was approximately 40 years and the average

adjusted gross income was approximately $74,408. Most of the participants were females, and

most taxpayers filed single. The results of the research illustrated that total itemized deduction

amounts were increasing consistently from tax years 2015 to 2017 but decreased in tax year

2018, the year TCJA was implemented. The research also illustrated that the total itemization

deduction for 2015 was $30,718 as compared to $32,597 in 2016. This represented a $1,879

dollar increase which equated to a 6% increase. Additionally, the total itemization deduction

amount for 2017 was $35,201 which represented a $2,604 dollar increase or an 8% increase

when compared to 2016 tax year. Moreover, the 2018 total itemized deduction amount was

$29,929, down from $35,201 in 2017. Therefore, this represented a significant decrease of

$5,272 in total itemized deductions which equated to a whopping 15% decrease. The researcher

also observed that female taxpayers were the main contributors to the reduction in total itemized

deduction as compared to their counterparts under TCJA. For example, the average total

itemized deduction for females in 2018 was $23,949 (down from $33,331 in 2017) as compared

to $28,977 (down from $28,795 in 2017) for males for said tax year. This represented a $5,028
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dollar decrease in total itemized deduction between female and male taxpayers. This decrease

could give credence to the notion that females generally earn less income than male taxpayers.

Thus, they could spend less money on itemizable items in 2018 as compared to male taxpayers

as seen in the Victory University of Wellington research at page 263. Summarily, the research

results confirmed the researcher’s hypothesis that total itemized deduction would decrease in

2018 under TCJA.

The researcher also observed that taxpayers’ average tax refunds remained consistent

from tax years 2015 to 2017. For example, the average tax refunds for 2015, 2016 and 2017

were $6,018, 5,885 and $5,940 respectively. However, the average tax refund for 2018 tax year

was $4,279, which represented a $1,661 dollar decrease or a 28% decrease in tax refunds from

the previous year. As a result, taxpayers’ average tax refunds decreased in 2018 under TCJA.

Additionally, the research illustrated that there was a positive correlation between AGI and

itemized deductions. Thus, as taxpayers’ AGI increased, their total itemized deduction amount

increased as well.

C. Total Itemized Deduction in years 2015 to 2018

The results indicate that itemized deductions significantly increased from 2015 to 2017;

however, when compared to the prior three years this was reduced significantly in 2018. The

researcher observed that females accounted for the overall reduction in total itemized deduction

in 2018, as males recorded a slight increase that same year. The data show that on average,

taxpayers who were married and filed jointly had the highest itemized deduction from 2015 to

2018. Additionally, the only group that saw a decrease in itemized deductions in 2018 were

taxpayers who filed single. There was a strong relationship between income and itemized

deduction. Higher-income earners were likely to have higher itemized deductions.
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D. The Total Federal Tax Refund Amount in the Years 2015 to 2018

From 2015 to 2017, there were no drastic movements in federal tax refunds; however, in

2018, refunds decreased significantly. The research results indicated that, compared to 2015,

federal tax refunds were significantly lower in 2018. The researcher observed tax refunds for

males and females were significantly lower in 2018 than in previous years. Federal tax refunds

increased from 2015 to 2016 for females but slightly decreased for males. From 2016 to 2017,

tax refunds increased for both genders. However, the researcher observed the greatest movement

from 2017 to 2018, where tax refund decreased for both genders. Additionally, the data show that

on average, taxpayers who were heads of households had the highest federal tax refund from

2015 to 2017, but those who were married and filed jointly had the highest federal tax refund

from 2017 to 2018. When compared to low-income earners, higher-income earners received

greater federal tax refunds. This could be attributed to the likelihood that the higher–income

earners had more itemized deductions to reduce their taxable income. Thus, putting them in a

more favorable position to get bigger refunds.

III. Discussion, Conclusion, Recommendation and Suggestion for Future Studies

A. Introduction

The purpose of this quantitative study was to evaluate the impact of the TCJA on

taxpayers’ total itemized deductions. Additionally, the study examined the relationship between

socio-economic and demographic factors, total itemized deductions, and total federal tax refund.

The researcher summarizes the results from the findings above and discusses their connections to

the research questions. Based on the findings, the researcher drew conclusions and made

recommendations and suggestions for further research.
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B. Discussion

The findings of this study showed that, from 2015 to 2017, there was an upward trend in

itemized deductions. After the passing of the TCJA, itemized deductions fell significantly, hence,

causing an overwhelming difference in the number of itemized deductions between 2015 and

2018. Before 2018, itemization was used as a viable option, as Americans sought to include as

much of their deductions as possible to maximize their tax refund or liability. With the doubling

of the standard deduction brought on by the introduction of the TCJA, the standard deduction

would have amounted to more for many individuals than if they had itemized. Itemization

received significantly less traction as certain items that would have previously qualified were

removed by TCJA. Findings revealed that taxpayers using itemization fell from 46.2 million

filers in 2017, to 16.7 million in 2018. This was an overwhelming decline and an indication that

the benefits of using the itemization as a strategy to reduce taxpayers’ taxable income and

increasing their refunds were substantial. Despite the skepticism surrounding whether the Trump

Administration would be able to follow through with its promise of tax breaks, it was evident by

2018 that the plans were in full gear of notwithstanding the negative consequences that might

have ensued.

The Tax Policy Center identified other bases for the significant decline in itemization,

citing that the standard deduction targeted lower-income families, as they would not have any tax

liability. Thus, they will not be required to pay income taxes as required by the IRS tax tables if

their earnings fell below certain taxable income thresholds. It was predicted by the Tax Policy

Center that 90% of American families that itemized their deductions in 2017 would not be doing

so in 2018 because of greater restrictions on what items can be itemized. Dependent and child

tax credit also saw increases under the TCJA, giving taxpayers additional motivation to opt for
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the standard deduction.11 It appears that low-income earners and some middle-income (those on

the lower end of the middle-class spectrum) would be better off by taking the standard deduction

because they would not meet the threshold for itemization.

Interestingly, high-income tax filers consistently chose to itemize their deductions, with

90% of filers with earnings of $500,000 or more in 2016 choosing to itemize; 44% of those

earning between $50,000 and $100,000 itemized and less than 10% of those earning under

$30,000 itemized their deductions on the tax returns.12 The increase of the child tax credit was

another blow for itemization strategy, as the TCJA implemented more measures that thwarted the

efficiency of itemization as a means of maximizing low- and middle-class taxpayers’ tax refunds

or lowering their tax liability. These findings lend support to the view that itemization was only

beneficial to the wealthy after the TCJA was passed by Congress. The Congressional Research

Service reported that the changes introduced by TCJA were meant to benefit the poorest

Americans, as low-income earners would qualify for no-to-low marginal statutory tax rates.13

This is somewhat conflicting, as many Americans may choose to remain in a certain income tax

bracket to avoid paying higher taxes. Having eliminated the painstaking process of tracking and

storing receipts that came with itemization, many Americans might have been content with doing

only enough deemed necessary to file their taxes and receive their defaulted refunds after the

passage of TCJA. Given the changes in tax brackets and the new standard deductions, many

opted to remain in lower-paying jobs where they received favorable tax breaks. This can be

13 The Economic Effects of the 2017 Tax Revision: Preliminary Observations, CONG. RSCH. SERV. (June 7, 2019),
https://sgp.fas.org/crs/misc/R45736.pdf.

12 What are itemized deductions and who claims them?, TAX POL'Y CTR,
https://www.taxpolicycenter.org/briefing-book/what-are-itemized-deductions-and-who-claims-them (last visited
Dec. 2, 2021).

11 How did the Tax Cuts and Jobs Act change personal taxes?, TAX POL'Y CTR,
https://www.taxpolicycenter.org/briefing-book/how-did-tax-cuts-and-jobs-act-change-personal-taxes (last visited
Dec. 2, 2020).
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viewed as another significant factor contributing to the overwhelming decline in the number of

itemized deductions claimed by Americans in 2018, in comparison to statistics gathered in

previous years.

The IRS stood to benefit significantly from the TCJA, reporting that there was a 3%

decrease in the average time taken to review an individual tax return.14 This is reflective of

compliance savings from $3.1 billion to $5.4 billion.15 In 2016, the IRS filing requirements took

an estimated 2.6 billion hours for filers to meet compliance criteria. York and Muresianu viewed

this as a dismal opportunity cost to the economy, amounting to an estimated $99 billion in dollar

value.16 According to York and Muresianu, the IRS’ intent on mitigating the complexity of tax

filing, was so the standard deduction could be viewed as a huge win and a breakthrough in

improving efficiency surrounding their job function during tax filing season.17 However, IRS’

intent created substantial expenses (costs) for the Federal Government.

The findings also support the claim that the TCJA significantly reduced itemized

deductions filers. Wealthier Americans reaped the benefits from itemization and continued to use

the method even after the passing of the TCJA. However, the average filer found favor in

utilizing the standard deduction. This was due to a multiplicity of factors that diminished the

value of itemization for most Americans. These included but were not limited to the doubling of

the standard deduction; additional incentives for taxpayers filing for dependents and children;

lengthy time and inefficiency in the process of filing tax returns and inefficiency in paying out

refunds.

17 Id.
16 Id.
15 Id.

14 Erica York & Alex Muresianu, The Tax Cuts and Jobs Act Simplified Tax Filing Process for Millions of
Households, TAX FOUND. (Aug. 7, 2018),
https://files.taxfoundation.org/20180806164308/Tax-Cuts-and-Jobs-Act-Simplified-the-Tax-Filing-Process-for-Milli
ons-of-Households.pdf.
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The TCJA sought to keep more money in the pockets of taxpayers throughout the years,

so this would lead to a reduction of the amount of refunds when they filed their tax returns. In

2017, 74.4% of tax filers were eligible for federal tax refunds in comparison to 76.3% four years

prior.18 While some saw increases in tax liability, others received tax breaks, as several taxes

were cut, allowing the latter to have greater disposable income. A combination of these factors

contributed to less federal tax refunds filed during the post-TCJA years. It was reported that there

was an 8% decrease in the number of federal tax refunds filed in the first weeks of the 2018 tax

filing season when compared to statistics from the year before.19 The research indicates that less

filing of tax refunds did not necessarily infer higher levels of tax liability, but rather the TCJA

made it possible for more Americans to have more money throughout the year and less to claim

for when filing taxes.

The number of federal tax refunds filed between 2015 and 2018 showed minimal

variations statistically and the average amount paid out to tax filers also showed no significant

variations, slightly trending upwards over the years. Accordingly, in 2015, the average amount

paid out in federal tax refunds by the IRS was $2,860, $2,763 in 2016, $2,899 in 2017, and

$2,869 in 2018.20 Notably, the most significant increase was between the 2016 and 2017 tax

years. It raised red flags that Americans would not be more eager to claim their federal tax

refunds. Mercado highlighted that the IRS was on a drive to halt fraudulent claims of federal tax

refunds, which led to the inception of a new system created to identify irregularities in tax filing

20 Lance Davis, This Was The Average Tax Refund Last Filing Season, BANKRATE, (Oct. 18, 2021),
https://www.bankrate.com/taxes/average-tax-return/.

19 Megan Leonhardt, Tax refunds down 8.4 percent—here’s how experts say you should prepare, CNBC, (Feb. 11,
2019, 12:54 PM),
https://www.cnbc.com/2019/02/11/tax-refunds-down-8point4percent-heres-how-experts-say-to-react.html.

18 Stephanie Horan, Tax Refunds in America and Their Hidden Cost - 2020 Edition, SMARTASSET, (Mar. 2, 2021),
https://smartasset.com/checking-account/tax-refunds-and-their-hidden-cost-2020.
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and stem fraudulent activities.21 For 2018 tax year, the IRS prevented $2.7 billion from being

issued from fraudulent claims. While the IRS typically issued refunds within 21 days, over

275,000 tax refunds were withheld for over 40 days pending investigations regarding EITC and

ACTC claims.22 However, based on the current research findings there was no statistically

significant difference in the number of federal tax refunds filed between 2015 and 2018 tax

years.  Thus, federal tax refunds remained constant.

Although there was an overall decrease in itemized deductions, the researcher of this

dissertation observed that females accounted for the overall reduction in total itemized deduction

in 2018, as males recorded a slight increase in the same year. Research findings reported by

Victory University of Wellington (VUW) indicate that these findings could be attributed to a

multiplicity of factors.23 First, it was noted that women pay fewer taxes than men because they

would be more likely to remain home taking care family, generally earning less.24 Moreover,

women were far more likely to take on part-time and lower-paying jobs in a bid to balance their

role as caregivers and remain as breadwinners in their family. Consequently, they would have

had fewer deductions to itemize in the pre-TCJA period. Upon the passing of the TCJA however,

women would not pursue the more attractive alternative by defaulting to the standard deduction,

even considering the previously mentioned burdens that came with itemization.25

The gender pay gap is a matter that has been under debate for as long as women have

ventured into the workforce. In the context of the research performed by Victory University of

25 Id.
24 Id.

23 Norman Gemmell, Research shows disparity between tax paid by women and men, VICTORIA U. WELLINGTON (Nov.
11, 2014),
https://www.wgtn.ac.nz/sacl/about/news/news-archives/2014-news/research-shows-disparity-between-tax-paid-by-w
omen-and-men (last visited Nov. 13, 2022).

22 Id.

21 Darla Mercado, The IRS delayed refunds for 275,000 taxpayers last year. Here’s why, CNBC (Jan. 15, 2020, 8:58
AM), https://www.cnbc.com/2020/01/15/the-irs-delayed-refunds-for-275000-taxpayers-last-year-heres-why.html.
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Wellington mentioned above, it could be evinced that men would have a greater likelihood to

itemize their deductions than women, as they earned higher incomes.26 This could form part of

the basis for more men electing to itemize their deductions than their counterparts. Additionally,

Mekouar asserted that women spent significantly more money on taxable items and services,

which fell under the “Pink Tax”.27 The Pink Tax” is a belief that women pay extra for feminine

products in comparison to what men pay for theirs.28 It was alleged that women paid a total of

40% more for products and services necessary for their families, including children and adult

clothing, toys and accessories, personal care, and senior/home health products. Women spent an

estimated $1,351 more purchasing the same products and services as men.29 This disparity in

spending between men and women for the same products could bridge the pay gap between men

and women.

The TCJA would have helped counter these challenges. Of the 11 million single-parent

families in the U.S., 8.5 million were run by a female. Suffice to say, these women would

automatically fall under the head of household tax status when they file their tax return.30 The

EITC and ACTC had additional benefits for households with children and this was an added

incentive for those who filed tax returns. This, along with the standard deduction, would have

defeated the purpose of itemization, especially where families did not have high incomes or

sufficient tax-deductible items. Some senators like Orin Hatch argue that these incentives were

30 See generally Jenny Porter, The Majority of Children Live With Two Parents, Census Bureau Reports, U.S. CENSUS

BUREAU (Nov. 17, 2016), https://www.census.gov/newsroom/press-releases/2016/cb16-192.html.

29 Mekouar, supra note 27.

28 John Dotson, Why Women Pay Higher Prices for the “Same” Products (Feb. 16, 2016),
https://mises.org/library/why-women-pay-higher-prices-same-products (last visited Nov. 13, 2022).

27 Dora Mekouar, Does “Pink Tax” Force Women to Pay More than Men?, VOICE AM.
https://www.voanews.com/a/usa_all-about-america_does-pink-tax-force-women- (last visited Nov. 13, 2022).

26 Norman Gemmell, Research shows disparity between tax paid by women and men, VICTORIA U. WELLINGTON

(Nov. 11, 2014),
https://www.wgtn.ac.nz/sacl/about/news/news-archives/2014-news/research-shows-disparity-between-tax-paid-by-w
omen-and-men.
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meant to keep the poor, destitute, as the tax system rewarded taxpayers with large tax refunds as

a result the earned income tax credits (EITC) and child tax credits (CTC) triggered by the virtue

of having low incomes and large families with qualifying children.

Studies above have also highlighted the benefits that could result from having children,

given the changes that accompanied the implementation of TCJA. Once a household was earning

low income, eligibility for benefits would become automatic, specifically for the EITC and the

ACTC. For example, households earning an average income of $15,990 could receive up to

$5,548 in EITC benefits and begin to phase out thereafter reducing itself to zero if income

exceed $44,454 threshold.31 This aspect of the Act was construed in such a way that one could

deduce that it was meant to the keep poor and uneducated Americans marginalized and

complacent. If having more children meant paying fewer taxes and having more disposable

income via tax refunds, many may seek to take advantage of these incentives.

Edwards and De Rugy asserted that the EITC discourages recipients from increasing their

earnings and is a disincentive for other taxpayers.32 Thus, adversely impacting their interest in

working, investing, and pursuing other productive activities.33 Edwards and De Rugy further

asserted that this discouragement imposes a $60 billion dollars burden on higher income-earning

taxpayers.34 The current tax provisions favor taxpayers who have smaller incomes, and it is

incumbent on high-income earners to contribute more taxes required to sustain these credits. The

higher the income of the taxpayer, the more they will be required to contribute to the tax

34 Id.
33 Id.
32 Id.

31 Chris Edwards & Veronique de Rugy, Earned Income Tax Credit: Small Benefits, Large Costs, TAX & BUDGET

BULL. NO. 73 (Oct. 14, 2015),
https://www.cato.org/tax-budget-bulletin/earned-income-tax-credit-small-benefits-large-costs.
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system.35 Based on the changes brought on by the TCJA, some Americans can reduce their tax

liability to zero, and those earning more income are made to fill the revenue gaps. According to

said researchers, there has been a reduction in the number of households paying income taxes

because of the expansion of the EITC among other low-income benefits.36 Summarily, it appears

that TCJA could put more money, in the form of refunds, in the pockets of low-income taxpayers

since they could have no tax liability. Thus the allowable EITC could be refundable as cash.

Notwithstanding, some taxpayers were reluctant to claim the EITC and ACTC based on

the delay they would experience in getting their annual tax refunds. Additionally, an estimated

20% of eligible taxpayers opted not to file for the EITC in 2016,37 raising questions about

awareness and efficiency in the systems utilized to access these funds. Having relinquished the

struggles of itemizing deductions for the more efficient alternative of standardized deduction,

many taxpayers would be discouraged from filing the EITC. This would mean adding more

pressure and consuming more time to file for the credit and then waiting an extended period to

receive the benefit. Filing a tax return can be a tedious and time-consuming process. As

taxpayers were already reaping the benefits of more money in their pockets throughout the year

in addition to an increased standard deduction, many may have been content with what they

already received.

A major drawback to claiming the EITC was the filing process could be expensive.

Berube, Kim, Forman, and Burns concurred, alluding to the fact that tax preparation and refund

loans eroded the monetary benefits of the EITC.38 Many of these individuals do not have the time

or knowledge to properly file for these benefits. As a result, there are often delays in receiving

38 Alan Berube et al., The Price of Paying Taxes: How Tax Preparation and Refund Loan Fees Erode the Benefits of
the EITC, BROOKINGS, 2 (2002), https://www.brookings.edu/wp-content/uploads/2016/06/berubekimeitc.pdf.

37 Id.
36 Id.
35 Id.
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federal tax refunds, forcing filers to apply for refund anticipation loans (RAL), which could be

accessed at high interest rates.39 Berube, Kim, Forman, and Burns study showed that the total

EITC claimed in Washington, over 10% of the benefit was used towards tax preparation,

repaying loans like RALs, and e-filing.40 As a result, by the time taxpayers receive the EITC,

they were indebted to different creditors and the longer it took to receive their refunds, the more

interest these loans would accrue. Essentially, waiting to receive EITC benefits has caused

significant delays in receiving federal tax refunds on a timely basis, which could derail the

financial plans of taxpayers.41 Conversely, it would be financially better for taxpayers to wait for

the EITC instead of rushing to get an advance on their anticipated refunds at an exorbitant

interest rate.

Engaging the services of tax preparers can be expensive, so one can imagine that, in

2016, an individual who filed a tax return to claim EITC could cost $510 at minimum. As a

result, these taxpayers would have little cash at their disposal by the time they received the

EITC.42 In 2001, the United States’ largest commercial tax preparation service earned an

estimated $357 million dollars.43 The average tax preparer earned an estimated $46,860.00.44 The

Bureau of Labor Statistic (BLS) projected that the tax preparation field growth can increase by

6% by 2028.45 The tax preparation business is a very lucrative industry and efforts are made by

preparers to maximize their earnings from their customers. Importantly, there is no transfer of

income taxation knowledge between clients and service providers, as it relates to guidance on

45 Id.
44 Tax Preparer Salary Guide (Sep. 27, 2021), https://www.accounting.com/careers/tax-preparer/salary/.
43 Id.
42 Id. at 17.

41 Id. at 13-14.
40 Id. at 11.
39 Id.
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how tax returns should be filed, which guarantees a steady stream of income, as most taxpayers

simply do not want the hassle of preparing their own tax return.

Hecht highlighted the many benefits of married couples filing jointly, citing that it

provides taxpayers with the most tax breaks.46 In 2015, married couples filing jointly were taxed

10% on their first $18,450.00, in comparison to $9,225 for single filers.47 By 2018, taxpayers

were taxed at a rate of 10% for their first $19,050.00 earned. Itemization is beneficial when

compared to standardization. This is because when a taxpayers’ itemized deductions amount

exceeds the standard deduction, it decreases the taxable income, increasing the likelihood of a

considerable tax refund. Given that mortgage interest and other deductible real estate taxes are

more achievable for married couples, many taxpayers, upon becoming married, will opt to

combine their real property assets and tap into these tax benefits. Resultantly, instead of spending

time separating and splitting costs, filing jointly is more efficient and cost-effective, and

ultimately, more beneficial.

Since married couples typically own assets together and pool their expenses, naturally

their tax liability would be greater than that of the average single taxpayer. This may be true even

though joint taxpayers have higher standard deductions and lower tax rates than single filers.

When combined, their incomes would also be greater, so it is only befitting that their tax breaks

are determined with this information in mind. As a result, the total itemized deductions for a

married couple may very well exceed their standard deduction if they own houses with large

tax-deductible mortgage interest and property taxes. Therefore, itemization would be deemed a

47 Kyle Pomerleau, IRS Releases the 2015 Tax Brackets (Nov. 3, 2014),
https://taxfoundation.org/irs-releases-2015-tax-brackets/.

46 Anna Hecht, If You're Married, Here's How to Choose the Filing Status That Will Save You the Most on Your Taxes
(Feb. 18, 2020),
https://www.cnbc.com/2020/02/14/married-filing-jointly-vs-separately-how-to-choose-your-tax-filing-status.html.
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more viable option for married taxpayers because they would be able to maximize the tax

loopholes provided by the TCJA.

While the data does not specify the number of married couples that filed jointly between

2015 and 2018, it was evident that, since 2018, itemization was on a rapid decline. Nevertheless,

the option of itemization is the better option to be used by both parties when filing taxes, so long

as they were married. That is, one cannot be married and choose the standard deduction while

their spouse chose to itemize. Both parties must agree upon one option to use on their joint tax

return. The financial situations of each partner may be different, which would require them to file

their tax returns separately and claim the married filing separate tax status. However, opting to

use different filing status would be troublesome for taxpayers, as the IRS would not process such

a claim. Instead, the tax return would be rejected by the IRS, and the couple would have to refile

the return, which could result in significant delays in receiving their refunds. Therefore, even if

one partner earns significantly more or less than the other, they would have to weigh the benefits

and shortcomings of both tax filing options and collaboratively choose the best option. The

trade-off is necessary, as it relates to the itemization versus standard deduction debate and careful

consideration must be given if the taxpayers’ intent is to maximize the benefits that could be

derived from filing a joint return.

It is imperative to note that even though filing jointly as a married couple is significantly

more advantageous than filing single, there are situations where it would be in the best interest of

spouses to itemize their deductions separately. Some situations may result whereby choosing the

married but filing separate tax status, one spouse may be adversely impacting the other spouse’s

ability to receive their expected tax refund. In fact, it may be a case where filing jointly can cause

couples to have little to no tax refunds at the end of the filing process. An example of such
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situation may include one spouse significantly indebted with student loans, had large amounts of

unreimbursed medical expenses throughout the year, or where a couple is childless, and one

earned a considerably higher income or the other may have a substantial amount of itemized

deductions.48 In these situations, it would be better if both spouses filed separate tax returns so

one of them may have a chance to maximize their tax refunds rather than have both their tax

refunds diminished by filing jointly.

Not surprisingly, in 2018, taxpayers whose filing status is single filed the smallest

number of itemized deductions. As mentioned, the standard deduction overshadowed the

viability of itemizing deductions. Even where these individuals may have owned large capital

assets and had mortgaged assets, the tax-deductible portion derived from these assets still may

not have been able to reach a considerable amount that would make itemization a more

worthwhile option. The TCJA framed itemization as an anti-measure for many taxpayers, as it

removed or reduced the feasibility of benefits one usually claimed by itemizing.

Unlike itemized deductions that were trending upward from 2015 to 2017, there were no

drastic movements in federal tax refunds; but like itemized deductions, in 2018, there was a

significant decrease. Throughout 2018, the TCJA geared itself to give low to middle-income

earners more disposable income, so the lowered tax rates and tax brackets aiming to achieve that

goal. According to the Analysis of Income Revenue Sources section at page 64, 243.3 million

taxpayers filed federal tax returns in 2015 in comparison to 250.3 million in 2018. There was a

slow but steady increase of individuals filing federal tax returns. This was not because taxpayers

were not paying their fair share of taxes, but because they were motivated to reap the benefits

48 Alicia Tuovila, Happily Married? You May Still Want to File Taxes Separately!, INVESTOPEDIA (Jun. 14, 2020),
https://www.investopedia.com/articles/tax/08/file-seperately.asp.
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from lowered tax rates, low tax liability and significant tax refunds as a result of the

implementation of TCJA.

There were several other factors that may have contributed to the difference between the

number of tax refunds claimed by taxpayers on their tax returns and the payout of those federal

tax refunds by the IRS between 2015 and 2018. According to the IRS, the delinquent return

refund hold program (DRRH) systematically froze income tax refunds when a taxpayer has at

least one unfiled tax return during the last five years excluding the one currently filed.49 The IRS

would hold refunds until all outstanding tax liabilities were paid and/or all disputes settled.

Alternatively, some taxpayers may not file a tax return because they failed to meet the required

income level threshold. However, they may be eligible to receive tax refunds from the earned

income tax credit for low-income taxpayers. These refunds could remain in government coffers

if taxpayers do not file said tax return within three years to claim the refund. Conversely, the IRS

may keep the claimed federal tax refunds if taxpayers owe outstanding taxes to the Government.

Where this is the case, the IRS could deduct the outstanding amount from the claimed tax refund.

If the outstanding amount owed exceeded the value of the tax refund, it is incumbent on the

taxpayer to determine how to settle the debt, otherwise the IRS will continue to deduct any

delinquent amounts from all future tax refunds until the debt is extinguished.

The IRS may also freeze tax refunds where information provided by the taxpayer is

inaccurate or incomplete or where the IRS suspects a discrepancy in refunds previously issued.

Because of the arduous task of providing corroborating evidence to the IRS to clarify all

inaccuracies and discrepancies, many taxpayers may become dejected, abandon the process, and

forego their refunds claim. However, if the IRS deemed the tax return claim to be complete and

49 Internal Revenue Service, 2012 End-of-Year Filing Season Statistics (2020).
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accurate, the IRS would release the federal tax refunds. Millions of dollars return to government

coffers every year because of the varied factors that affect the issuing of federal tax refunds. As

stipulated by Snider, in 2015, unclaimed tax refunds totaled approximately $1.4 billion dollars50

While the TCJA had positive impacts on federal tax refunds for many taxpayers, others were

unable to benefit from its tax provisions because of misapplication of the provisions and other

challenges. The findings confirmed that during the period 2015 to 2018, there was a significant

gap between the number of federal tax refunds claims filed vis-à-vis what the IRS paid out. The

TCJA impacted total federal tax refund in multiple ways, but statistically, between 2015 and

2018, there was no significant difference in the amount of federal tax refund.

With the passing of the TCJA, pursuant to Section 11061 of TCJA, the estate tax

exemption was doubled from $5.6 million to $11.2 million by Congress.51 This means that

wealthy taxpayers would stand to benefit overwhelmingly from the new provisions, specifically

as it relates to estate taxes. It is important to note that the mortgage interest deduction may only

be beneficial if taxpayers are eligible to itemize their interest. Therefore, taxpayers who now

want to itemize in 2018 may be at a loss if their total itemized deductions amount, including the

MID did not exceed their standard deduction amount. Based on the researcher’s hypothesis, it

appeared that homeowners with substantial mortgage interest deductions would take the itemized

deduction option when they file their 2018 tax returns. Since the deductible portion of mortgage

interest from the acquisition or construction of a house was reduced from $1 million to

$750,000.00 under TCJA, mortgage interest deduction could no longer be an attractive incentive

51 Tax Cuts and Jobs Act, Pub. L. No 115-97, § 11061, 131 Stat. 2054, 38 (2017).

50 Susannah Snider, What Is a Refundable Tax Credit?, U.S. NEWS & WORLD REPORT (May 9, 2019),
https://money.usnews.com/money/personal-finance/taxes/articles/what-is-a-refundable-tax-credit.
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for those prospective buyers and homeowners in affluent and urban areas where real property

prices were extremely high.

Correspondingly, the previous tax codes did not impose a specific maximum limit for

which taxpayers could claim SALT deductions. Therefore, taxpayers in many states enjoyed

claiming SALT deductions as a means of reducing their tax liability in pre-TCJA tax years.

However, with the passing of the TCJA in 2017, taxpayers filing jointly would now qualify for a

maximum of $10,000 in SALT deductions and $5,000.00 if they sought to file married filing

separately starting the following year. This would only be applicable to taxpayers who itemize

their deductions.52 This created a serious conflict, as many previous benefits from itemization

were repealed, and the standard deduction was promoted as a viable choice. With these

roadblocks mounted at every opportunity, many taxpayers became wary of the itemization

process and sought expediency by utilizing the standard deduction in 2018 when they filed their

tax returns.

Since the TCJA took effect, homeowners experienced significant reductions of threshold

amounts for several itemized deductions. However, home prices began to steadily increase. This

could be problematic for many taxpayers because of the reduction of the deductible portion

mortgage interest and property taxes that are paid every year. Many may have delayed or felt

discouraged from purchasing homes, since prices escalated during this time. The TCJA sought to

fill this gap by offering taxpayers the opportunity to claim interest from a second mortgage, but

this too came with its own set of challenges. Section 11043 of the TCJA modified provisions as

it relates to the home equity line of credit (HELOC) which in previous tax years Section 163(h)

of the IRC allowed taxpayers to have access to liquid cash to increase their cash flow to pay for

52 Comerica Bank, 5 Ways the 2017 TCJA Still Affects Your Mortgage (2020).
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expenses like home renovations and/or credit card debts. Pre-TCJA, some homeowners were

allowed to use the funds to offset expenses associated with student loan debt, college tuition,

weddings, and even insurance premiums. Interests derived from $100,000 dollars of the HELOC

could have been deducted in pre-TCJA tax years under Section 163(h) but now Section 11043 of

the TCJA prohibits taxpayers to deduct the interest from HELOC in 2018 through 2025 tax

years. Consequently, homeowners will not be able to deduct interest paid on HELOC funds,

despite they were allowed to in previous tax years. Once again, TCJA crippled the cash flow of

many taxpayers who once utilized HELOC as a lifeline for financial survival.

Contrastingly, the D’Amore-McKim School of Business explained that with the new

provisions under the TCJA, gifts such as those transferred to spouses, political candidates,

educational and medical institutions were exempt from taxes.53 Further to this, the estate tax is

portable which means taxpayers has the option of transferring unused estate exemptions to their

spouses which allowed the spouse to transfer their estates to inheritors, debt-free. This points to

the possibility of many wealthy taxpayers opting to transfer estates for the life of the provision to

reduce the tax burdens on their family members, thus continuing the legacy of wealth being

concentrated in the hands of a selected few and their heirs never having to face any impediment

by benefitting from these privileges.

The TCJA was perceived to have a host of benefits for employees due to the tax cuts that

came into effect. The Trump Administration touted that as a direct result of the TCJA, taxpayers

would see increased wages and there would be growth in the economy. Blair sought to dispel this

misinformation as the Trump Administration and corporate entities tried to sell this myth to the

53 What Estate Tax Changes Happened Under The TCJA?, NE. U.,
https://onlinebusiness.northeastern.edu/blog/what-estate-tax-changes-happened-under-the-tcja/ (last visited Dec. 2,
2020).
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public.54 According to Blair, many companies were claiming they increased employees’ wages

because of the annual bonuses they gave to their employees, but this was not a new practice

utilized because of the TCJA. In fact, in 2017, 40% of workers received bonuses who were

employed in private industries.55 Large corporations and other business supported the law simply

because it benefitted corporations more than the average taxpayer. Once again, wealthy taxpayers

were the prime beneficiaries of the TCJA tax provisions that claimed to be for low and

middle-income earners. Additionally, Blair asserted owning stocks and bonds would increase the

after-tax refunds when corporate tax cuts took effect. As the corporate tax rate decreased from

35% to 21%, corporations would be encouraged under TCJA to invest more in equipment and

plant assets from the added savings from paying lower taxes. By investing in plant assets and

tools, workers would have better resources to perform their duties. Blair stated that the added

plant assets and equipment would boost morale and improve productivity in general, and this

increased productivity would increase the need to hire more employees.56 Therefore, there would

also be an increase in wages across the board. Blair posited, only between 18% and 25% of the

incentives from tax cuts went towards labor and between 75%-82% went towards capital.

Additionally, as firms invested more in the acquisition of capital, they provided additional

benefits to employees, but not in a manner that would have a drastic impact. Historically,

according to Blair, reducing corporate taxes has not trickled down to significantly improve

wages, but rather induce investment and improve capital for firms.57 Despite the good intentions

of the Trump Administration to give more tax cuts to workers by giving them bonuses and

57 Blair, supra note 54.

56 Id.
55 Id.

54 Hunter Blair, Why economics tells us that crediting the TCJA for wage increases is just PR, WORKING ECON. BLOG

(Feb. 5, 2018, 11:18 AM),
https://www.epi.org/blog/why-economics-tells-us-that-crediting-the-tcja-for-wage-increases-is-just-pr/.
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lowering their taxes, it appears that corporations were the ones who benefited most by the tax

cuts provided by TCJA.

Blair further explained that due to higher competitiveness in the labor market, firms had

to invest more in securing and retaining the labor force, translating to higher wages as a

strategies to attract employees.58 Thus, companies providing similar goods and services would

consistently have to pursue ways of making their entities more robust to withstand the

competition.59 Despite unemployment rates for 2017 being below 4.5%, there was a considerable

median wage growth rate between 2015 and 2016 which, in 2017, appeared to slow down.

Additionally, even where labor markets were not as tight as the United States, an estimated 50%

of workers received salary increases in any given year.60 Conversely, it seems like a larger

percentage of employees were already receiving bonuses regardless of the bonuses packages

myths touted by the Trump Administration.

In contrast, minimum wage increases also took effect, so naturally, corporate entities

increased wages. These firms were aware of the impending changes to minimum wages and the

passage of the TCJA provided the perfect opportunity for its supporters to claim their staff was

receiving better wages. These companies would consider several factors as to how to recover

these costs, given that they had prior knowledge they would need to increase incomes for their

employees. Given the growing rates of inflation, the small increases granted to employees were

not as significant as businesses the Trump Administration sought to magnify. Firms were riding

on the waves created by the TCJA and they increased wages for their employees. However, this

amounted to nothing more than strategic public relations ploys for the Trump Administration. In

60 Id.
59 Id.
58 Id.
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short, increases after the passage of the TCJA could be attributed to rising minimum wages and

tighter labor markets; not necessarily an outcome fueled by the TCJA.

Notwithstanding the “supposed” benefits that would be afforded to low and

middle-income families as a result of the TCJA, wealthy taxpayers such as those owning

corporations stood to benefit significantly from the overhaul of the tax system. With changes to

the business tax rates and the base of the business taxes, a significant reduction of almost 950

billion dollars in tax liability was projected by Mackie et al, for the business sector with the

passage of the TCJA. 61 Over the 10-year budget window, it was anticipated that the TCJA would

reduce tax liability by $1.7 trillion for the business sector. Changes in the business tax base were

said to raise about $787 billion, which ultimately would account for almost half of the benefit of

lowering the business tax rates under the TCJA.62 Although the Trump Administration claimed

that the TCJA was geared towards making things better for poor and middle-class American

families, it became evident that wealthier Americans and corporate entities stood to benefit to a

far greater extent.

Many taxpayers joined the labor force because provisions under the TCJA required they

contribute to tax system in some way to benefit from the tax reform changes. The TCJA

suppressed the will of the poor and middle classes to strive for better lives because it incentivized

the usual mediocrity they engaged in before TCJA. The more taxes they paid, the less they would

be able to claim back, especially as it related to specific benefits under the newly passed TCJA.

The government would have taxpayers believe that if they were contributing even at minimal

levels, they were doing well because the government would support them, putting systems in

62 Id.

61 James Mackie, Brandon Pizzola & Robert Carroll, How the Tax Cuts and Jobs Act Effects Business Revenue,
ERNST & YOUNG GLOB. LTD. (May 10, 2019),
https://www.ey.com/en_us/tax/how-the-tax-cuts-and-jobs-act-effects-business-revenue.
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place to help them better their quality of life. The TCJA was framed by the drafters in such a way

that the ordinary man would assume that s/he benefit significantly from the changes, when in fact

these benefits were meager in comparison to what the wealthy would gain. It was as though the

TCJA was drafted to benefit the wealthy while offering only pittances to low and middle-income

wage earners. By engaging the services of cheap labor suppliers, firms were able to maximize

production under the guise of reducing unemployment rates while exploiting the tax system.

Hiring more people and paying lower wages appeared better for the image of corporations than

hiring less, more competent staff to do the same jobs. At the end of the 2018 tax year, firms

would have more favorable results to contribute to the reduction of the national unemployment

rate and increases in profits for their companies. The findings supported the notion that poor and

middle-income earning taxpayers did not benefit as much under TCJA, contrary to the picture

created by the Trump Administration and firms across the United States.

C. Conclusions

After decades of no significant changes to the U.S. tax system, a major overhaul took

place at the end of 2017, with the 2018 enactment of the TCJA. The TCJA addressed corporate

taxation and implemented steps to widen the tax base for all, reducing or eliminating incentives

for itemized deductions. A serious implication of the TCJA is that it contributed to fiscal deficit

and income inequality. Although many economists and political pundits believed that the TCJA

would promote economic growth, there have been mixed results. It could be widely perceived

that the U.S. tax system is a significant contributory factor to present income gaps. Based on its

tax policies, the Federal Government can use its power to shape society. However, there are

arguments as to the extent to which tax policies could reduce income disparities. For some,

lowering taxes on the rich may benefit the lower class through investments from the rich class
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and job creation. This is based on the premise that the wealthy will spend or invest more money

that would trickle down to the poor; also known as “trickle-down economics”. In opposition to

this, other pundits believe that wealthier individuals in society should absorb the tax burden so

income could be redistributed to middle and lower-class individuals to help close the income gap

in the United States.

Before the enactment of the TCJA, taxpayers across each income bracket benefited from

the IRC. However, the itemized deductions benefit once enjoyed under the old IRC rules shifted

from middle-income households to higher income households under TCJA. As such, the purpose

of this quantitative study was to examine the effect of the TCJA on taxpayers’ total itemized

deductions and total tax refund or liability. The study also examined itemized deductions and

federal tax refunds varied based on socio-demographic factors.

The study confirmed that, in the years 2015 to 2018, there was a significant statistical

difference in the total itemized deduction. Specifically, the study concluded that itemized

deductions decreased significantly after the enactment of the TCJA. Hence, the researcher

rejected the null hypothesis. Furthermore, from 2015 to 2018, based on gender, the researcher

concluded that, based on gender, itemized deductions varied significantly. Specifically, females

accounted for the overall reduction in total itemized deduction in 2018, as males recorded a

slight increase in the same year. Also, the researcher concluded that from 2015 to 2018, itemized

deductions varied significantly based on filing status. The group that accounted for the decrease

in itemized deductions in 2018 were taxpayers who filed single. As expected, the study found

that higher-income earners were likely to have higher itemized deductions. In terms of federal

tax refunds, the study confirmed that from 2015 to 2018, there was a statistically significant

difference in the federal tax refunds. Hence, the researcher also rejected the null hypothesis.

39



Compared to 2015, federal tax refunds were significantly lower in 2018. Similarly, to itemized

deductions, from 2015 to 2018, federal tax refunds varied significantly based on gender.

However, in 2018, federal tax refunds decreased significantly for both males and females.

Additionally, the data showed that on average, from 2015 to 2017, taxpayers who were head of

households had the highest federal tax refund. However, from 2017 to 2018, those who were

married and filed jointly had the highest federal tax refund. Also, when compared to low-income

earners, higher-income earners often received higher federal tax refunds.

D. Recommendations

An extensive review of existing literature and findings from this study indicate that

before TCJA, higher-income taxpayers benefited the most from itemized deductions. However,

the passage of the TCJA further widens the income gap to benefit the wealthy even more. As

such, the researcher recommends the current political administration should take into

consideration the existing tax benefits patterns and comprehensively adjust the tax policies and

tax codes to promote equal equity across all income groups. Consequently, after a thorough

analysis of data collected, the researcher recommends the following:

1. As a result of TCJA, millions of Americans have lost a substantial portion of their

itemized deductions. The findings of the study suggest a significant decrease in the

number of itemized deductions because of the passage of the TCJA, and this

disproportionally affected the poor and middle-class taxpayers. From this study, the

researcher recommends the SALT deduction limit of $10,000 be removed and replace it

with a higher deduction limit option that reduces the tax burden on the poor and middle

class.
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2. Another recommendation that would be more progressive is to implement a fixed dollar

cap on all itemized deductions. This would shift the tax burden to the wealthiest

Americans.

3. Limiting the benefit from itemized deductions to 2-3% of adjusted gross income is a

viable recommendation.

4. Although some itemized deductions are still available, they infrequently benefit the low

and middle-class taxpayers and it is harder for these collective items to exceed the

standard deductions; these items include mortgages interest, property taxes, charitable

deductions, and high-margin investment expenses which most of low-income taxpayers

do not possess. On the taxpayer level, the researcher recommends miscellaneous

deductible expenses like mileage, union dues, tax preparation fees and uniforms that were

removed by the TCJA be re-implemented and only low-income and middle-income

taxpayers can use them for itemization to exceed the standard deduction so they too can

enjoy the benefits of the TCJA.

E. Future Areas of Study

There are several potential topics for future research that come out of the present study.

This study only examined the average change in total itemized deductions and federal refunds,

and how these changes differ based on demographic and socio-economic factors. However, a

multiplicity of external factors may have influenced a change in itemized deductions after the

enactment of the 2017 TCJA. Future research can do more to assess other factors and the extent

to which these factors influence itemized deductions.

The complexity of the U.S. tax system, the ever-changing policies and regulations require

taxpayers to be more knowledgeable to maximize their tax benefits. Hence, an opportunity for
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additional research lies in the areas of tax education and levels of compliance. The present study

only utilized data from one organization, therefore, future studies can use representative datasets

to examine the impact of the 2017 TCJA on total itemized deductions and total federal refunds.

Future studies could analyze tax data over several years and not limit the data range to four

years, as was the case for this study. Additionally, tax administration data could be used with

survey data to triangulate findings and provide more insights.

Importantly, the current political party has long supported the claim that giving tax cuts to

the wealthy and big corporations would eventually benefit low and middle-class citizens.

However, there is a lack of evidence to substantiate these claims, and many argue that this

approach widens the income inequality gap in America. As such, more long-term studies are

needed in this area. Though difficult, studies should employ methods to control confounding

variables to estimate the causal effect of tax measures on income inequality gap, growth, and

unemployment. Since this study was conducted during the incubation phase of TCJA, another

area of future study may include the actual results from empirical studies, illustrating the impact

of TCJA on total itemized deductions, federal refunds and federal tax liability for individual

taxpayers for tax years 2018 through 2025, i.e., from TCJA implementation year through the

year when the sun sets (TCJA ends) on TCJA. Lastly, the current study revealed that there is a

gender-gap regarding itemized deductions. Females itemized far less than males and further

reductions were observed by the researcher’s study after the passage of the 2017 TCJA for

females. Hence, it would be interesting to explore the factors contributing to this phenomenon

and further ascertain if the TCJA’s aim was to standardize middle-class taxpayers.
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ABSTRACT

I like taxes. I really do. But not for the reason you might think. Before anyone gets the

wrong idea ,this is not a testimonial for the Internal Revenue Service (IRS) or any other tax

agency. Like most people, I do not like paying taxes and I certainly do not want to pay the

authorities one nickel more than required. I have never worked for the IRS a day in my life.

So why do I like taxes? Counterintuitively perhaps, the tax system has given me a nice

career that has sustained me for the past thirty-five years, and, God willing many more. I was a

practicing accountant in the tax field for close to ten years, and I am now in my twenty-fifth year

as an undergraduate tax professor. So, to have been in two decades-long tax related careers must

mean that I am doing something right.

That said, whatever one thinks of the tax system, it has provided career opportunities in

the public and private sectors for both practitioners and academics. Tax is nowhere near the

stodgy stereotype that people make it out to be. Thus, in the following pages, I hereby make the

case that tax is a rewarding career.

INTRODUCTION

Although, this is a law review article, this piece can be just as valuable for undergraduate

accounting majors as it is for law students. People hear the word “taxes,” and they immediately

think of the big, bad alpha bully Internal Revenue Service (“IRS”), that is usually looking to put

people in jail. Well, yes and no.

What do you mean “yes and no,” Professor G.?
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The “yes” part of the answer is that there are many famous people who the IRS

successfully prosecuted and put in jail for tax evasion, such as Pete Rose2, Wesley Snipes3, Al

Capone4, Leona Helmsley5, Chuck Berry6, Fat Joe7, and Darryl Strawberry8 to name just a few.

Even Richard Nixon’s first Vice-President, Spiro T. Agnew, had to resign his position as

Vice-President shortly into his second term due to his tax-evasion issues.9 Although Agnew

never went to prison, he lost his license to practice law for the rest of his life.10

The “no” part of the answer is that a great many people correctly file their tax returns and

the IRS never bothers with them. Thus, as long as you (and your tax person) do your tax return

right, you do not have to worry about IRS agents showing up at your house in the middle of the

night with an arrest warrant and guns drawn.11

People also tend to think that one has to be an upper-level mathematician to do tax work.

This is a very popular misconception, and one that cannot be further from the truth. While tax

work does require some basic accounting and math knowledge, it does not require high school

11 Kelly Phillips Erb, IRS is Hiring New Employees, Not Raising an Army, BLOOMBERG TAX (Aug. 18, 2022),
https://news.bloombergtax.com/tax-insights-and-commentary/irs-is-hiring-new-employees-not-raising-an-army.

10 Rem Rieder, 30 Years After his VP Resignation, Spiro Agnew is Still Controversial, NEWSWISE (Oct. 7, 2003),
https://www.newswise.com/articles/30-years-after-his-vp-resignation-spiro-agnew-is-still-controversial.

9 This Day in History: October 10, 1973, Vice President Agnew Resigns, HISTORY (Nov. 30, 2021),
https://www.history.com/this-day-in-history/vice-president-agnew-resigns.

8 Laura Woods, 17 Celebrities Convicted of Tax Evasion, YAHOO! (Mar. 27, 2019),
https://www.yahoo.com/now/17-celebrities-convicted-tax-evasion-100600086.html; see also, IRS Gets $1.3 Million
for Darryl Strawberry’s Mets Annuity, DON’T MESS WITH TAXES (Jan. 22, 2015, 1:57 PM),
https://www.dontmesswithtaxes.com/2015/01/irs-gets-1-million-plus-for-darryl-strawberry-mets-annuity.html.

7 Erin Coulehan, Fat Joe Sentenced to Prison for Tax Evasion, ROLLING STONE (June 25, 2013),
https://www.rollingstone.com/music/music-news/fat-joe-sentenced-to-prison-for-tax-evasion-244528/.

6 Keri Blakinger, 9 Celebs Who Went to Prison for Tax Evasion, NEW YORK DAILY NEWS (Dec. 17, 2015, 2:57 PM),
https://www.nydailynews.com/news/national/9-celebs-prison-tax-evasion-article-1.2469293.

5 Robert W. Wood, 10 Notorious Tax Cheats: Queen of Mean Leon Helmsley Proved Little People Can Put You in
Jail, FORBES (Apr.17, 2015, 8:34 AM),
https://www.forbes.com/sites/robertwood/2015/04/17/10-notorious-tax-cheats-queen-of-mean-leona-helmsley-prove
d-little-people-can-put-you-in-jail/?sh=26d61b82d087.

4 This Day in History: October 17, 1931, Al Capone Goes to Prison, HISTORY (Oct. 18, 2021),
https://www.history.com/this-day-in-history/capone-goes-to-prison.

3 Janice Williams, Why Was Wesley Snipes in Jail? He Didn’t Pay All His Taxes, NEWSWEEK (Sep. 28, 2020, 11:25
AM), https://www.newsweek.com/wesley-snipes-taxes-donald-trump-1534637.

2Top 10 Tax Dodgers, TIME,
http://content.time.com/time/specials/packages/article/0,28804,1891335_1891333_1891304,00.html#:~:text=And%
20even%20after%20Rose%20pleaded,he%20strikes%20out%20every%20time (last visited Nov. 12, 2022).
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geometry and trigonometry. I submit, the average person’s math-phobia12 is probably rooted in

violent flashbacks to high school geometry and trigonometry. I can relate to that because I failed

geometry (once) and trigonometry (twice) well on my way to flunking out of high school. Yet I

enjoyed statistics and calculus in undergrad. Go figure.

That said, in knowing something about tax and accounting, remember this: if you look at

the word accounting, the word COUNT is part of the job title.13 Thus, as long as you know how

to add, subtract, multiply, and divide, three-fourths of the job is already complete!!! The rest of

the process is simply where to put the money.

So, doing tax work is a viable career option that one can be very successful in, and no one

will ask you anything about the quadratic formula or the law of cosines. You will never see any

of that in actual tax practice. Tax work is a very enjoyable profession where one can find a niche.

I am living proof of that, and I now make my case in the coming pages.

IS TAX AN ACQUIRED TASTE?

I readily admit, tax work is an acquired taste. I also submit that other legal areas, for

example, like constitutional law, civil procedure, evidence, criminal law/procedure, and property,

for example are also acquired tastes. For any future accountants out there, the same is true of the

accounting profession in areas like auditing, cost accounting, and financial analysis, among

others.

13 THE PRODUCERS (Metro Goldwyn Mayer 1968) (“You're an accountant! You're in a noble profession! The
word "count" is part of your title!”).

12 See, e.g. Sian Beilock, Americans Need to Get Over Their Fear of Math, HARVARD BUSINESS REVIEW (Oct. 23,
2019), https://hbr.org/2019/10/americans-need-to-get-over-their-fear-of-math; Sarah D. Sparks, The Myth Fueling
Math Anxiety, EDUCATION WEEK (Jan. 7, 2020),
https://www.edweek.org/teaching-learning/the-myth-fueling-math-anxiety/2020/01; Kyle Spencer, Here’s an
Approach to Math Phobia That Could Add Up: Tackle the Fear Head On, THE WASHINGTON POST (Mar. 25, 2018),
https://www.washingtonpost.com/local/education/heres-an-approach-to-math-phobia-that-could-add-up-tackle-the-fe
ar-head-on/2018/03/25/07e1ddf8-2df6-11e8-8ad6-fbc50284fce8_story.html.
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Tax work is an acquired taste precisely because it isn’t for everybody. Tax work is one of

those fields where there is no middle ground; you will either absolutely love it (like I do) or you

will absolutely run like hell from it. In my law school days (pre-LL.M.), I had the pleasure of

meeting some great classmates, many of them brilliant people (and friends to this day), who were

impressed when they discovered that I was a former accountant. Those same classmates told me

in no uncertain terms that they would never take a tax class, nor would they ever practice tax law

once they graduated. A couple of them even prevailed on me to do their taxes for them, and were

happy with the results.

Another reason that tax work is an acquired taste is that tax work involves much more

than preparing tax returns. One has to do all kinds of research, not only in federal law, but state

and local tax law as well, which can be tedious at times. Then there’s the Internal Revenue Code.

The Internal Revenue Code is the federal tax law written by Congress, and enforced by the IRS.

The Internal Revenue Code covers the entirety of federal tax law as it applies to individuals,

corporations, partnerships, gifts, estates, and trusts. The Internal Revenue Code begins at Section

1 and ends at Section 9834, and this is not the kind of publication that one can read cover to

cover like a novel. There are nothing but sections and subsections in the entire statute. In

addition, the IRS publishes Treasury Regulations, which usually follows the provisions of the

Internal Revenue Code. On top of all that, every state has its own extensive tax law. All that

makes for long, sleepless nights in the tax library.

The next reason that tax work is an acquired taste can be summed up in one word:

AUDIT! Nobody likes being the subject of an audit, and for the person representing the taxpayer,

the representative does not like to babysit the auditor as the auditor is going through the client’s

books. I have been there as I sat through more corporate tax audits than I care to count. Tax
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audits are adversarial affairs as auditors are always looking for any exposure areas to try to hit

the client with additional taxes, penalties, and interest while the representative argues the

opposite position for the client. Thus, doing tax work requires a lot of diligence, attention to

detail, and a great deal of patience. That’s the nature of the job, and what we as tax practitioners

sign up for.

SO, WHY DO TAXES?

As the old adage goes, “knowledge is power.”14 The more experience one gets, the more

knowledge one gets, and the more valuable one gets as a professional.

First, most people who prepare their own taxes probably do not have a prior accounting

or legal background, and probably do their taxes without an accountant or other tax advisor. The

typical situation is that the taxpayer will take the income numbers from their W-2 forms and put

them on their Form 1040. Then they will subtract either the standard deduction or itemized

deduction15 to work their way down to taxable income and calculate their tax liability. Or more

likely, they will do some data entries on their computer and let their Turbo-Tax (or similar)

software do the rest.

Similarly, we as practitioners tend to start the same way. We start by doing our own

returns, then we do some returns for selected relatives and close friends. Then, when we get

professional tax jobs, we get more experience with more complex personal returns, then

corporate returns (Form 1120), partnership returns (Form 1065), trust tax returns (Form 1041),

gift tax returns (Form 709), estate tax returns (Form 706), and even returns for non-profit, tax

exempt organizations (Form 990). As I mentioned above, not only do we prepare these returns

15 I.R.C. § 63.

14 Knowledge is Power Quotes, BRAINY QUOTE, https://www.brainyquote.com/topics/knowledge-is-power-quotes
(last visited Nov. 12, 2022).
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under the extensive federal tax law, but we also prepare similar returns under the various state

tax rules.

That said, tax work is a really large enough field to specialize in a specific area within the

profession (corporate16, partnership17, estates18 & trusts19, to name a few) and have a satisfying

career. Like any academic or professional pursuit, it takes time before getting the hang of it. And

with human nature being what it is, people tend to like what they are good at. And when one

likes something, that person tends to stay with that particular pursuit. I know many practitioners

who enjoy preparing tax returns, doing research, and even defending clients in audit proceedings.

I was one of them.

MY OWN EXPERIENCE WITH TAXES

What is my connection with taxes? Well, “I was a practicing accountant for the better part

of ten years. I prepared income tax returns, sales tax returns, property tax returns, payroll tax

returns, and New York City Commercial Rent tax returns. Over the years, I’ve also prepared my

own tax returns as well as those of friends, relatives, and other paying clients. Academically, I

am in my twenty-fifth year as undergraduate tax law professor. I have a Master of Science

Degree in Taxation and a Master of Law Degree in Taxation. What’s the point of all that? Not

much, really…except to say that I know a little something about taxes.”20

How did I get into tax work? It all started when I was an accounting major at Hunter

College, and one of the required courses in the major was Federal Income Tax.21 I was a full-time

college student and I never worked before so I was intrigued about what I would learn in an

21 HUNTER, https://hunter-undergraduate.catalog.cuny.edu/departments/ECON-HTR/courses, (last visited Nov. 12,
2022).

20 Harvey Gilmore, The Kinder, Gentler IRS? Where?, 20 DePaul Bus. & Com. L.J. (forthcoming Spring 2023).
19 I.R.C. §§ 2001-2801.
18 I.R.C. §§ 641-692.
17 I.R.C. §§ 701-771.
16 I.R.C. §§ 301-385.
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introductory tax class. Turns out, I enjoyed the class, and the attorney who taught the class was

phenomenal, and just plain brilliant. He broke the concepts down so they made perfect sense to a

novice like me. Later on, by the Grace of God, I scored an A in the class, and that was my finest

hour in undergraduate study.22 That first tax class gave me the confidence that I could pursue a

career doing tax work.

As I navigated my career in the corporate world, I got all kinds of experience preparing

different tax returns and I liked the fact that I could sign the returns myself as a duly authorized

agent of my employer. Yes, I actually felt legitimate! Later, I had the confidence to pursue a

Master of Science degree in taxation, and the learning experience exposed me to different

practice areas in the tax field, and getting that credential helped me get accepted to law school

years later.

During my time in law school, I came to the realization that being a tax professor at the

undergraduate level could be a career option. I enjoyed my time in law school immensely, and

when I took Federal Income Tax at the law school level, I was again blessed to score an A grade.

I slowly realized that my practitioner experience, plus a Master’s Degree plus a Juris Doctor was

a good enough combination to start a career teaching college-level tax classes.23 And just like all

the great professors (not just tax) who had helped me on my journey, I am now in a position to

do the same thing for the next generation.

Fast forward now to October 2022. Nearly a quarter century after graduating from law

school, I’m now in my twenty-fifth year teaching tax classes, and I’ve just finished the LL.M. in

Tax program at New York Law School. I’ve taught personal income tax, corporate income tax,

23 See, e.g., Linda Galler, Why Do Law Students Want to Become Tax Lawyers?, 68:2 Tax Law. 305 (2015),
https://scholarlycommons.law.hofstra.edu/cgi/viewcontent.cgi?referer=https://www.google.com/&httpsredir=1&arti
cle=1937&context=faculty_scholarship.

22 Harvey Gilmore, Enron Meets Academia…Altered Grades, Manufactured Transcripts, and Store-Bought
Diplomas, 19 Fla. Coastal L. Rev. 243, 263 (2019).
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estate & gift taxation, and business law, along with financial accounting. In addition to teaching

the basics, I enjoy telling my students how they can save money for themselves (and their future

clients) in the form of claiming tax deductions (eyeglasses & contact lenses, medical insurance

premiums, co-payments for doctors’ visits, for example) and tax credits they never knew existed.

This in turn helps them beat the tax authorities at their own chess game…LEGALLY. That’s

what the tax profession has done for me.

SUGGESTED TAX CLASSES

The great thing about the tax profession is that there are a great variety of tax courses one

can take, either in pursuing an advanced degree, or auditing a class here and there, or keeping up

with current developments as a practitioner. These courses can represent specific areas of

specialization that a tax person can pursue. This is by no means an all-inclusive listing. One can

look up law school websites or graduate school websites with more complete course

descriptions. I had taken many of these courses twice…once in graduate school and again in law

school…decades apart. Here are some of them:

Corporate Tax – This course looks at the tax effects of a corporation’s operation, from tax free

incorporation24, to liquidation25, stock redemptions26, reorganizations27, and everything in

between (dividends received deduction28, charitable contribution deduction29, net operating loss

deduction30, dividend distributions31, and attribution of stock ownership between related

parties32).

32 I.R.C. § 318.
31 I.R.C. § 312.
30 I.R.C. § 172.
29 I.R.C. § 170.
28 I.R.C. § 243.
27 I.R.C. § 368.
26 I.R.C. § 302.
25 I.R.C. § 336; I.R.C. § 331.
24 I.R.C. § 351.
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Partnership Tax – This course looks at the tax effects of a partnership’s operation, from tax free

formation33, to each partner’s tax basis in the partnership,34 to the taxable years of the partnership

and individual partners35, partnership contributions36 and distributions37, and liquidations.38

There’s a whole lot to learn in the world of partnership taxation, and more than any other tax

class, the devil is truly in the details.

IRS Procedure & Practice – This is the quintessential tax course for learning how the IRS

operates. Here, you will learn about the audit process, the appeals process, what happens when

one contests the IRS in the United States Tax Court or in the United States District Court or

Court of Claims, the Taxpayer Bill of Rights, the Circular 230 Practitioner Requirements, the

extension of the Statute of Limitations, among other interesting topics.

International Tax – With individuals and businesses operating both domestically and

internationally39, this course is a must take. Here, you will learn the source rules governing the

taxability of income within40 and outside of41 the United States. You will also learn how a foreign

taxpayer generates “effectively connected income”42 that would be subject to United States

taxation, and how foreign individuals would be considered “United States Shareholders”43 and

what constitutes “Controlled Foreign Corporations (CFC).44 Also, with the current issue of U.S.

citizens having bank accounts in foreign countries being a hot button topic with the IRS, you will

also learn about the legal details requiring those taxpayers to file Foreign Bank Account Reports

44 I.R.C. § 957(a).
43 I.R.C. § 951(b).
42 I.R.C. § 864(c).
41 I.R.C. § 862.
40 I.R.C. § 861.
39 See, e.g. I.R.C. § 7701.
38 I.R.C. §§ 731.
37 I.R.C. §§ 731-737.
36 I.R.C. §§ 721-724.
35 I.R.C. § 707.
34 I.R.C. § 705.
33 I.R.C. § 701.
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(“FBARs”). Finally, you will learn about various tax treaties the United States has with other

countries.

Criminal Tax Litigation – Going back to what I mentioned earlier about individuals being

prosecuted and convicted for various tax crimes, this is a great course to learn about the various

tax crimes for which one can be prosecuted and convicted. If one fails to file a tax return at all,

one can be convicted on a criminal charge of Willful Failure to File a Tax Return, which carries a

penalty of a $25,000 maximum fine, or up to one year in prison, or both.45 The tax evasion

provision, which is the Attempt to Defeat or Evade Tax, results in a penalty of a $100,000

maximum fine, or up to five years in prison, or both.46 If one signs off on a tax return that one

knows to be false, that person has committed perjury. The Fraud and False Statements provision

will subject the offender to a penalty of a $100,000 maximum fine, or up to three years in prison,

or both.47 This is a great course to help you keep your clients out of jail and keep them on the

straight and narrow.

State & Local Tax – This class dives into the tax rules as governed by state law, including

apportionment between different states where taxpayers live and do business, sales tax

provisions, and property tax provisions.

Tax Research – If you need to learn how to research tax cases, Internal Revenue Code Sections,

IRS Treasury Regulations, state tax statutes, and the like, this is the class for you. Here, you will

be introduced to research sites like www.govinfo.gov, www.congress.gov, www.irs.gov,

www.bloombergtax.com, and the like. This will help you if you are ever called on to deliver a

presentation on pending tax legislation, a major tax case, or tax policy.

47 I.R.C. § 7206.
46 I.R.C. § 7201.
45 I.R.C. § 7203.
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Estate & Gift Taxation – This is my favorite tax class, both to teach and take as a student. This

is also the class inspired by Ben Franklin’s quote: “In this world nothing can be said to be

certain, except death and taxes.”48 My own misconception prior to taking this class was I thought

I’d prepare an estate tax return sitting in a mortuary with my recently departed client laid out

across the room in plain sight. Obviously, that’s nonsense. While the triggering event for the

estate tax is someone’s death, this class does provide invaluable information to utilize the rules to

greatly reduce, or eliminate the estate tax liability and any gift tax liability. This course shows the

various deductions and credits for gifts and estates: the unified credit49, the marital deduction50,

the charitable contribution deduction51, the deduction for funeral/burial expenses52, the state

death tax credit53, among others. This course also highlights the necessity of good estate planning

during one’s lifetime. Otherwise, the estate and its beneficiaries might discover the hard way that

dying can be quite expensive, tax-wise.

Income Taxation of Trusts & Estates – This class looks into the rules of estates and trusts as

income tax paying entities. It looks at the income accumulation and deductions54 of simple

trusts55, complex trusts56, and grantor trusts57.

THE NECESSITY OF GOOD TAXPAYER REPRESENTATION

57 I.R.C. §§ 671-677.
56 I.R.C. § 661.
55 Treas. Reg. § 1.651(a)-1.
54 I.R.C. §§ 651-652.
53 I.R.C. § 2058.
52 I.R.C. § 2054.
51 I.R.C. § 2053; I.R.C. § 2522.
50 I.R.C. § 2056; I.R.C. § 2523.
49 I.R.C. § 2010; I.R.C. § 2505.

48 Knowledge is Power Quotes, BRAINY QUOTE, https://www.brainyquote.com/topics/knowledge-is-power-quotes
(last visited Nov. 12, 2022).
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a) Sticking up for your client. The IRS happens to have, in my opinion, a well-deserved

reputation of being a fearsome bully.58 Thus, a taxpayer needs to have a good representative that

will look out for the taxpayer’s interests and meet the IRS audit examiner on a level playing

field. Otherwise, what’s to stop a revenue agent from pushing around an otherwise defenseless

taxpayer? “Our first contact with an IRS agent is typically with an auditor or a collection agent.

Often, the agent has appeared unexpectedly at our door or office. Other meetings may occur at

the federal building. During these meetings, taxpayers may be intimidated by the IRS agent,

often by their demeanor and harshness. Many are pressed to ‘confess.’”59

Along those lines, it has recently been reported that the IRS has audited lower-income

taxpayers with incomes of $25,000 or less at a rate of five times that of other taxpayers.60 It

appears to me that the IRS audits this group of taxpayers more rigorously because the IRS knows

that these people probably don’t have access to professional services who would stand up for the

rights of even poorer taxpayers. “With this dynamic, what’s to stop an auditor from pressuring a

low-income taxpayer into acquiescing on one or more questionable assessments, or even the

disallowance of their otherwise proper deductions and credits previously taken because the

taxpayer is scared to death and just wants to get through the ordeal?”61 One of the reasons I

enjoyed doing tax work and representing a client was that even if my client was a bit nervous

about an audit, I WASN’T. Prior to any audit, I had done the legwork ahead of time to make sure

the parties I represented did not have any exposure areas that would result in any additional tax

61 Gilmore, supra note 19.

60 Michael Hiltzik, Proof the IRS Targets the Poor for Tax Audits While Leaving Millionaires Alone, L.A. TIMES,
(March 14, 2022), https://www.latimes.com/business/story/2022-03-14/who-does-the-irs-audit; see also, Michael
Cohn,, IRS Continues to Audit Poorest Families More Heavily, ACCOUNTING TODAY (March 30, 2022),
https://www.accountingtoday.com/news/irs-continues-to-audit-poorest-families-more-heavily-this-year.

59 Id.

58 David Leeper, How to Respond to IRS Bullying in Tax Cases, EL PASO TIMES (Sep. 8, 2018),
https://www.elpasotimes.com/story/money/business/2018/09/08/how-respond-irs-bullying-tax-cases-david-leeper/11
92495002/.
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bill. Most importantly, there is no reason for your client to be afraid if your client has done

everything right. Even if the client is scared to death, it is at least reassuring that you are at the

client’s side. Therefore, if a revenue agent calls him or herself going after a taxpayer the revenue

agent thinks can’t shoot back, you as a tax expert can be that Bat Masterson62-type gunslinger

that will help the taxpayer out of a tough spot.

The thing to keep in mind is this: high end taxpayers like Warren Buffet, Bill Gates,

Amazon, IBM, Disney, and even Donald Trump, for example, already have an army of

accountants and tax attorneys at the ready when the IRS or some other tax agency comes calling

with an audit. Most taxpayers, particularly lower income taxpayers, do not have that luxury.

Thus, it is one more reason for one to go into tax work…to defend the otherwise tax defenseless.

One of the sweetest experiences a tax practitioner can have is the moment when the

revenue agent comes to the realization that your client did everything right…and you have

vindicated your client’s position, then the auditor has to back down—I know the feeling.

b) Saving your clients money. The object of doing tax work is to help one’s client get to

the best tax position legally possible. This usually means getting the taxpayer’s taxable income

as low as legally possible. Why? Simply…the lower the taxable income, the lower the tax

liability will be…and therefore the lesser amount of money the taxpayer will have to shell out in

tax payments. The tax practitioner can help the client claim all kinds of proper deductions that

will lower taxable income. These can include deductions for adjusted gross income63, the greater

of the itemized or standard deduction64, or specific itemized deductions like medical expenses65,

65 I.R.C. § 213.
64 I.R.C. § 63.
63 I.R.C. § 62.
62 Bat Masterson: The Secret is Death (NBC Television Broadcast May 27, 1959).
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state & local taxes66, interest67, charitable contributions68, trade or business expenses69, expenses

incurred for the production of income70, and many others. My own tax students are absolutely

floored when I tell them that they can deduct the cost of their eyeglasses and contact lenses, for

example. They had no idea that they can claim these and other legitimate deductions to reduce

their taxable income. Again, knowledge is power.

c) Doing tax returns right and winning client confidence. As a tax person, whether

preparing tax returns, doing research and planning, giving client advice, doing audit defense

work, and everything else, doing a good job can only help you establish and maintain a good

professional reputation. Over time, testimonials from current or even former clients can help

your reputation grow as a professional who is knowledgeable, one who can deliver the goods,

and one who knows what you are doing. This in turn also increases your standing in your

professional community as your colleagues will start to know who you are, and could ultimately

bring you in as a consultant to help with their own clients. Being good at what you do not only

gives your clients confidence that you can help them out of a tough spot, but your own track

record gives you that same confidence that you can, and will, deliver the goods.

WHERE ONE CAN PURSUE A TAX CAREER

Depending on whether one is an accountant, an attorney, or an enrolled agent, tax

professionals can work in law firms, accounting firms, corporations, and even not-for-profit

organizations like the American Red Cross, 1-877-KARS-4-KIDS, The St. Jude’s Research

Hospital, among many others.

70 I.R.C. § 212.
69 I.R.C. § 162.
68 I.R.C. § 170.
67 I.R.C. § 163.
66 I.R.C. § 164.
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If one wants to go into the public sector, a tax professional can also work in governmental

agencies. There are, for example, the New York City Tax Tribunal, the New York City

Department of Finance, the New York State Department of Taxation of Finance, the Connecticut

Department of Revenue, or even the Internal Revenue Service.

Recall that I mentioned a few pages ago that I am not a fan of the IRS. However, the

Inflation Reduction Act71 recently signed into law by President Joe Biden allows the IRS to hire

an additional 87,000 employees to its staff over the next ten years. Thus, although I admittedly

do not care for the IRS, I must acknowledge that one can pursue a career with them as well.

GOING FOR ADDITIONAL TAX EDUCATION

As you progress through your tax career, you might decide to pursue some additional

academic or professional credentials related to tax. It could be anywhere from taking a tax

seminar to receive Continuing Professional Education (CPE) certification, or pursuing a

certificate, or pursuing an advanced degree, whether a Master of Law (LL.M.) in tax, or a

Master’s Degree in tax (M.S. or M.B.A.; this option is also available for practicing accountants).

If your desire is to keep up with current developments in the profession, or get an

advanced degree, the academic opportunities are plentiful. The tax rules are always changing,

which makes it all the more crucial for a tax person to stay on top whatever is happening in the

tax world. In addition, advanced education could also get you a Lifetime Learning Credit72,

which gives you a tax reduction of 20 percent of the first $10,000 of qualifying education

expenses.

Finally, pursuing additional tax education could also lead you to your next opportunity,

whether it is a promotion in your current job, or an opportunity elsewhere. Recently, I completed

72 I.R.C. § 25A.
71 Inflation Reduction Act, 117 P.L. 169 (2022).
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the LL.M. in Taxation program at New York Law School. I decided to go back to school after so

many years because I wanted to see how the 2017 Tax Cuts and Jobs Act73 affected tax areas

other than individuals. Thank God, I graduated.

Shortly after I finished the LL.M. degree, I was blessed with an opportunity for a

teaching position with my current employer. The job description specified that the successful

candidate have a Ph. D. in Accounting (which is not me), or in the alternative, both a J.D. and

LL.M. in tax (that is me! YAY!). So, I threw my hat in the ring. The university administration

liked what they saw, called me in to interview with the dean of the business school, the

accounting department chairman, and many members of department faculty over the course of

six hours. By the Grace of God, all went well, and here I am, continuing to do what I love, which

is teaching in general, and teaching tax in particular.

OTHER TESTIMONIALS

Obviously, I am not the only person who enjoys tax work. If I were, I would probably

have a much harder time in making my case. But the following attestations do confirm that many

other people enjoy doing tax work as well:

“There are also various areas of tax to specialize in once you’re qualified. You could

work in personal tax, corporate tax, indirect taxes or employment tax, and there are even chances

to work abroad with professional services firms.”74

“Lawyers who stick with tax law enjoy the intellectual challenge of learning a very

complex area of the law and providing expert advice that can help clients structure transactions

or investments in a tax-efficient way or avoid costly mistakes.”75

75 Sara McLeod, 10 Things to Know About Tax Practice, BETTER KNOW A PRACTICE: 10 THINGS TO KNOW ABOUT TAX

PRACTICE (Jul. 8, 2017), https://abovethelaw.com/2017/07/10-things-to-know-about-tax-practice/.

74 Alex Fdez, Five Reasons to Work in Tax, ALLABOUTGRADS: ALL ABOUT FINANCE (Sep. 6, 2022),
https://allaboutfinancecareers.com/tax/five-reasons-to-work-in-tax/.

73 Tax Cuts and Jobs Act, 115 P.L. 97 (2017).
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“Ultimately, if you enjoy the study of tax law, there are likely to be career options that are

right for you. This is true whether you like litigation or prefer to avoid it at all costs; whether

you love working with numbers or prefer to take a more qualitative approach; whether you enjoy

representing individuals who are personally affected by your work or prefer the emotional

distance that sometimes comes with representing larger entities; and whether you want to pursue

a career in public service or whether you prefer to work in the private sector.”76

“I love my career in tax because I’m able to help people (corporations and individuals)

navigate through the complex tax world.”77

“I love my career in tax because I get to help clients with an area of their business or

personal life that they don’t know very well. The more clients I work with, the more I see the

great help that we tax accountants can provide to businesses and people.”78

“I like to be intellectually engaged in my work. Tax laws are always being tweaked so

there’s always an opportunity to flex that learning muscle. But also, I like people and my teams. I

don’t know why people seem to think that tax people are antisocial number-crunchers. I’m a

super social number cruncher. And I always enjoy my work so much more when I’m working

with fun and motivated people, whether they are clients or, more often, my teammates.”79

“What I enjoy most about tax is that it is always changing. There is no shortage of new

things to learn, and I love the ability to work alongside more experienced individuals to figure

out the impacts of new legislation.”80

80 Id.
79 Id.
78 Id.

77 Adam Shinn, A Love of Tax, (Sep. 10, 2020),
https://blog.foster.uw.edu/a-love-of-tax/#:~:text=Alums%20share%20why%20a%20career%20in%20tax%20is%20s
o%20fulfilling&text=The%20responses%20I%20received%20all,learning%2C%20changing%2C%20and%20growi
ng.

76 Heather M. Feld, An Introduction to Tax Careers for JDs, A.B.A. TAX TIMES (June 13, 2019),
https://www.americanbar.org/groups/taxation/publications/abataxtimes_home/19jun/19jun-ylc-field-an-introduction-
to-tax-careers-for-jds/.
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CONCLUSION

Hopefully in the preceding pages, I’ve made a serviceable case as to why tax work is a

viable career option. It’s like anything else, once you get the hang of it, it really isn’t rocket

science, per se. I think tax work is a worthy, even noble profession where one can start off doing

taxes and progress to becoming a partner in a CPA firm, or a partner in the tax department of a

law firm, or become a tax professor at a law school, or a tax professor at a reputable

undergraduate (and graduate) university, just like me.

You can help a person simply by putting their tax returns together, or by standing up for

them against tax authorities in an audit proceeding, or anything in between. I will not be

disingenuous and try to tell anyone that the tax field is for everyone; it just isn’t. That is the

nature of the profession.

I can only say that if you want to take a shot at it, go for it! Being a tax person certainly

worked for me, and I am reasonably sure that you will not be disappointed in a tax career, either.

Welcome to a tax person’s life.

Happy deducting!
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(No,) Thank You Very Much, Mr. Robo-Advisor: A Look At The Problems of and

Solutions to Robo-Advisory Firms

By: Kimberly Jackson

INTRODUCTION

Most large, traditional investment advisory firms of the brick and mortar variety require

retail customers to make a minimum investment of between $25,000 to $500,000 in order to

work with a person.1 Even if only starting with the minimum investment of $25,000, most

American households fall far short of being able to engage in investment and financial planning

with the help of another person.2 However, starting in about 2010 the financial planning world

changed with the rise of robo-advisory platforms.3 Robo-advisors “provide investment advice or

discretionary investment management without human intervention . . . [by] employ[ing]

algorithms and asset allocation models to determine purchase and sale decisions.”4 Since the first

robo-advisor appeared, the ability of the average American to engage in financial planning has

drastically changed.5 However, the engagement that many of these robo-advisors provide is not

as significant as purported, since robo-advisors are a far cry from being well-regulated.

This Note will explain how the lax legal and regulatory scheme is allowing robo-advisors

to fail the retail customer. Part I will discuss how financial advisors and robo-advisors are

categorized and the continuum of robo-advisors that exist. Part I will also discuss the different

5 Id. at 509 (explaining that the robo-advisor service model’s convenience has led to its growth in market share).

4 THOMAS P. LEMKE & GERALD T. LINS, REGULATION OF INVESTMENT ADVISERS § 1:13 (Feb. 2021).

3 Andrea L. Seidt et al., Paying Attention to that Man Behind the Curtain: State Securities Regulators’ Early
Conversations with Robo-Advisers, 50 U. TOL. L. REV. 501, 501 (2019) (describing the rise of Betterment as “the first
pure robo-adviser firm to enter the securities markets in 2010”).

2 Gloria G. Guzman, Household Income: 2019, AM. CMTY. SURV. BRIEFS (Sep. 17, 2020),
https://www.census.gov/content/dam/Census/library/publications/2020/acs/acsbr20-03.html (documenting the
2019 median American household income as $65,712, of which a minimum investment of $25,000 represents 38%
of a household’s total income).

1 See, e.g., Connect with a J.P. Morgan Financial Advisor, J.P.MORGAN,
https://www.chase.com/personal/investments/advisor (last visited Aug. 26, 2022); see also Investment Advice,
CHARLES SCHWAB https://www.schwab.com/investment-advice#panel--66-long-79626 (last visited Aug. 26, 2022).
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ways in which financial advisors and robo-advisors are regulated and how each are required to

adhere to different industry standards. Part II will explore how the purported benefits of

robo-advisors are undermined by a vague legal and regulatory framework that enables

robo-advisors to harm retail customers, whether intentionally or inadvertently. Part III will

conclude by discussing the ways in which the existing legal and regulatory frameworks can be

expanded to improve the robo-advisor landscape.

A note regarding terminology should be made. Industry and regulatory literature use the

spellings “robo-advisors,” “robo-advisers,” and “roboadvisors” interchangeably when discussing

robo-advisors. This Note will use the term “robo-advisors” to avoid confusion, unless directly

quoting the term in context. Additionally, both federal statutes and industry rules that govern the

topics covered in this Note refer to human financial advisors as “persons” or “natural persons.”

For conciseness, this Note will use the term “financial advisor” when referring to human

financial advisors.

PART I. THE PLAYERS

A. Classification and Regulation of Financial Advisors

To understand how robo-advisors are registered, one must first understand how the

robo-advisors’ financial advisor equivalents are registered. Financial advisors can be registered

in one of two ways, either as a registered representative6 or a registered investment advisor7.

While financial advisors can be registered in two ways, this Note will focus its discussion in

Parts II and III on registered investment advisors, as robo-advisors are regulated in the same

7 See, e.g., Investment Advisers, FINRA,
https://www.finra.org/investors/learn-to-invest/choosing-investment-professional/investment-advisers (last visited
Aug. 26, 2022).

6 See, e.g., Registered Financial Professionals, FINRA,
https://www.finra.org/investors/learn-to-invest/choosing-investment-professional/registered-financial-professional
s (last visited Aug. 26, 2022).
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manner. However, a brief overview of both registered representatives and registered investment

advisors will be discussed for background purposes.

When a retail customer engages with a financial advisor for advice about their

investments, the retail customer has a choice in which type of financial advisor with which to

contract. The first type of financial advisor, which a retail customer can engage is a registered

representative.8 A registered representative often works on behalf of a firm and helps the retail

customer in buying and selling securities.9 The firm with which the registered representative is

associated is known as the broker-dealer.10 A broker dealer is a company that engages in the

buying and selling of securities.11 Both registered representatives and broker dealers are overseen

by the United States Securities and Exchange Commission (“SEC”) and the Financial Industry

Regulatory Authority (“FINRA”).12 This umbrella of legal and regulatory organizations requires

registered representatives and broker dealers to register with the SEC, be good-standing

members of FINRA, and, in the case of registered representatives, pass one or more qualifying

examinations.13

The second type of financial advisor with which a retail customer can engage is known as a

registered investment advisor.14 Registered investment advisors are defined as either a natural

person or company that is paid for providing investors with securities advice.15 Registered

investment advisors, both individuals and companies, are regulated by the SEC under the

15 Id.

14 Investment Advisers, supra note 7.

13 Id.

12 Id.

11 Id.

10 Id.

9 Id.

8 Registered Financial Professionals, supra note 6.
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“Investment Advisers Act of 1940” (Advisers Act) and “Investment Company Act of 1940”

(Company Act), respectively.16

In addition to being overseen by different regulatory bodies, registered representatives

and registered investment advisors are governed by different standards concerning their

responsibility to their retail customers. Registered representatives are governed by suitability

standards while registered investment advisors are governed by fiduciary standards.17 With

suitability, registered representatives are required to determine whether the recommended

investment is appropriate for the retail customer in terms of reasonableness, customer needs, and

quantitatively.18 In contrast, the fiduciary duty to which registered investment advisors are held is

a legal duty that requires registered investment advisors to “always unconditionally put the

client’s best interests ahead of their own, regardless of all other circumstances.”19 Thus, while

registered representatives only need to do what they believe is reasonable for the retail customer,

registered investment advisors must do what is best for the retail customer, period. The Advisers

Act imposes this legal fiduciary duty on registered investment advisors with the purpose to

“eliminate conflicts of interest and to prevent an adviser from overreaching or taking unfair

advantage of a client’s trust.”20 In addition to the fiduciary obligation, the Advisers Act requires

registered investment advisors to provide retail customers with “clearly written, meaningful,

current disclosure[s] of the business practices, conflicts of interest, and background of the

investment adviser and its advisory personnel.”21

21 Id. at § 2:38.

20 LEMKE & LINS, supra note 4 ,at § 2:33.

19 Id.

18 Id.

17 Adam Hayes, Registered Representative (RR), INVESTOPEDIA,
https://www.investopedia.com/terms/r/registeredrepresentative.asp (last updated Aug. 1, 2022).

16 Laws and Rules, SEC, https://www.sec.gov/investment/laws-and-rules (last modified May 13, 2020).

65



While the distinction between registered representatives and registered investment

advisors seems simple to those inside the industry, the two terms are often used interchangeably

by less than knowledgeable retail customers22. The important distinction between the two

categories of financial advisors is the different way that each is paid for their services.23 For a

retail customer to distinguish between whether they are engaging with a registered representative

versus a registered investment advisor, the retail customer needs to determine whether the fees

the financial advisor is charging are either transaction-specific fees or general fees for services.24

As registered representatives are held to a lower standard of accountability than registered

investment advisors, the registered representatives’ fees are tied to their actions in “effecting

transactions” for the retail customer and thus are transaction-specific.25 “Effecting transactions”

has been interpreted by the SEC to include the registered representatives actions in “structuring

the transaction, finding potential purchases, soliciting investors, and assisting in taking or routing

the order.”26 Essentially, the registered representatives are acting as little more than

intermediaries, linking the retail customer with the investment and facilitating the transaction

upon approval of the retail customer. Registered investment advisors, in contrast, charge a

general service fee for their provision of overall holistic investment advice to the retail

customer.27 Registered investment advisors are equivalent to a director by providing advice to the

retail customer and being given wide discretion to buy and sell in the account on the retail

customer’s behalf in exchange. This difference in fee structures represents the different degree of

27 Investment Advisers, supra note  7.

26 Id. (citing MuniAuction, Inc. SEC No-Action Letter, 2000 WL 291007 (Mar. 13, 2000)).

25 MICHAEL S. BARR ET AL., FINANCIAL REGULATION: LAW AND POLICY 477 (3rd ed. 2021).

24 Id.

23 RAND INST. FOR CIV. JUST., INVESTOR AND INDUSTRY PERSPECTIVES ON INVESTMENT ADVISORS AND BROKER DEALERS, in FINANCIAL

REGULATION: LAW AND POLICY 508 (3rd ed. 2021).

22 Investment Advisers, supra note 7 (discussing how the terms “should not be confused” and that “financial advisor
is a generic term that usually refers to a broker (or, to use the technical term, a registered representative) . . . [and]
the term investment adviser is a legal term that refers to an individual or company that is registered as such with
either the [SEC] or a state securities regulator.”)

66



reliance that the retail customer places on the financial advisor employed and, in turn, the

different degree of control the retail customer gives up in exchange.

While there are no current federal laws or regulations applicable to robo-advisors, the

classification and regulation of robo-advisors is currently based on existing SEC and FINRA

laws and regulations and enforced through interpretative guidance issued by those agencies.28

28 Jennifer L. Klass, Regul. of Digital Advisers, in INV. ADVISER REGUL. § 63 PRACTISING LAW INST. 2 (Jul. 2021).
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B. Classification of and Regulation for Robo-Advisors

It should come as no surprise that a robo-advisor is not an actual person. Rather

robo-advisors are computer algorithms designed by humans to “provide discretionary asset

management services to their clients through online algorithmic-based programs.”29 Yet, even

within that definition there exists a wide continuum of the different types of robo-advisors, each

of which provide the retail customer with a range of services and even (for the right price)

different levels of financial advisor interaction.30 This Note will focus its discussion on pure

robo-advisors, which are robo-advisors that do not provide the retail customer any interaction

with a financial advisor, unless the retail customer pays an additional fee.

Due to the nature of the robo-advisory business model – that is providing investment

services through online platforms – robo-advisors fall under the umbrella of the SEC and are

required to register as registered investment advisors.31 With a robo-advisor’s registration as a

registered investment advisor, comes the legal fiduciary duty to the algorithm’s clients.

As discussed above, registered investment advisors are held to this legal fiduciary

standard because of the nature of the personal, discretionary relationship they have with retail

customers. Robo-advisors, however, are nowhere near as personally involved with the

algorithm’s retail customers even though the robo-advisors often hold the same level of

discretionary control over the retail customer’s account as registered investment advisors. This

disconnect between a robo-advisor’s ability to provide personalized investment

recommendations and the algorithm’s freedom to buy and sell on behalf of the retail customer,

without ongoing approval or input, is one of the issues which will be discussed in this Note.

31 SEIDT ET AL., supra note 3, at 502-03 (explaining that firms which have a presence in fifteen or more states that
require state securities registration must also register with the SEC as RIAs).

30 Id.

29 ROBO-ADVISERS, Division of Investment Management Guidance Update, NO.2017-02, at 1 (Feb. 2017),
https://www.sec.gov/investment/im-guidance-2017-02.pdf.
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Most interestingly, especially to the retail customer contemplating whether they should

open a robo-advisory account, is that industry professionals are still unclear on how exactly

robo-advisors should be regulated. On August 27, 2021, the SEC requested public comment on

what it termed “the use of new and emerging technologies by financial industry firms . . .

including predictive data analytics, differential marketing, and behavioral prompts (such as

gamification) . . . [used]. . . in robo-advising, wealth management platforms, brokerage

platforms, and other financial platforms.”32 This public comment request, which closed October

1, 2021, is a clear indication that the SEC finds the current legal and regulatory framework

impacting robo-advisors insufficient and the agency is likely to change those frameworks in the

near future.

PART II. THE PROBLEMS

Imagine you find yourself with a small amount of extra money, say $1,400 from one of

the recent federal government tax refunds related to the COVID-19 relief package.33 Now if you

had come into this extra money back in 2009, prior to the arrival of the first robo-advisory firm

in 2010, you would likely either use the money immediately or simply place it in your savings

account, if you even had one. Such a relatively small amount of money would not have allowed

you to invest with the help of a financial advisor, which up until 2010 was the traditional method

of entering the investment market for retail customers. However, this money in 2022, combined

with the abundance of robo-advisory firms that now exist, would allow you to invest in the

market with deceptive ease. Yet, this “set it and forget it” attitude that robo-advisors create is

33 See, e.g., Third Economic Impact Payment, IRS, https://www.irs.gov/coronavirus/third-economic-impact-payment
(last updated Feb. 14, 2022) (detailing the amount of the third economic impact payment as $1,400 for eligible
individuals).

32 Press Release, Gary Gensler, Chair, U.S. Sec. & Exch. Comm’n, Statement of Request for Information and
Comments on Broker-Dealer and Investment Adviser Digital Engagement Practices, Related Tools and Methods, and
Regulatory Considerations and Potential Approaches (Aug. 27, 2021),
https://www.sec.gov/news/public-statement/gensler-dep-request-comment.
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dangerous and the lack of a definitive regulatory or legal structure is only compounding the

problem.

A. Fill in All Required Fields

One of the most purportedly attractive features that robo-advisors offer is the relative ease

with which retail customers are able to open an investment account by providing nothing more

than answers to a short questionnaire.34 A comparison of two pure robo-advisors’, Acorns and

Betterment, account set-up questionnaires show just how simple this set up can be.

Acorns currently oversees approximately 4.4 million retail customers’ accounts with a

total of $4.7 billion in assets under management (AUM)35, while Betterment handles

approximately 730,000 retail customer’s accounts with $30.7 billion AUM.36 While the two

robo-advisors oversee vastly different quantities of clients and AUM, the algorithms’

questionnaires are remarkably similar.

The Acorns account set-up process begins by requesting the retail customer’s name and

birthdate37, contact address38, and verification of one’s phone number.39 Next, the Acorns

questionnaire asks the retail customer to confirm their social security number40 and to create a

security question.41 The retail customer is then asked to confirm whether they affiliated with the

41 See, e.g., Choose a Security Question, ACORNS, https://signup.acorns.com/security-question (last visited Jan. 30,
2022) (accessed using a dummy account the author set up using her own personal information).

40 See, e.g., Verify Your Identity, ACORNS, https://signup.acorns.com/ssn (last visited Jan. 30, 2022) (accessed using a
dummy account the author set up using her own personal information).

39 See, e.g., Verify Phone Number, ACORNS, https://signup.acorns.com/mfa-setup (last visited Jan. 30, 2022)
(accessed using a dummy account the author set up using her own personal information).

38 See, e.g., Contact Information, ACORNS, https://signup.acorns.com/contact-info (last visited Jan. 30, 2022)
(accessed using a dummy account the author set up using her own personal information).

37 See, e.g., Personal Information, ACORNS, https://signup.acorns.com/personal-info (last visited Jan. 30, 2022)
(accessed using a dummy account the author set up using her own personal information).

36 See, e.g., About Betterment, BETTERMENT, https://www.betterment.com/about (last updated Aug. 31, 2022).

35 Barbara Friedberg, Top-10 Robo-Advisors By Assets Under Management, FORBES,
https://www.forbes.com/advisor/investing/top-robo-advisors-by-aum/ (last updated Jul. 9, 2022, 5:20 am)..

34 See, e.g., RISK ALERT, SEC DIVISION OF EXAMINATIONS, RISK ALERT: OBSERVATIONS FROM EXAMINATIONS OF ADVISERS THAT PROVIDE

ELECTRONIC INVESTMENT ADVICE, (Nov. 9, 2021), available at https://www.sec.gov/files/exams-eia-risk-alert.pdf
[hereinafter “Risk Alert”].
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investment industry, are a shareholder of a publicly traded company, or are subject to Internal

Revenue Services’ (IRS) withholding.42 Having verified the retail customer’s identity, the

questionnaire next asks the retail customer if they would like to link their bank account to the

Acorns account they are creating.43 However, the retail customer can skip this step and continue

with their account creation44, where they are able to choose their investment plan.

To determine which investment portfolio is suitable for the retail customer, the Acorns

questionnaire asks seven questions with answer choices available via a drop-down menu.45 The

seven questions probe the retail customer’s employment status, yearly income, net worth,

investment goal, financial literacy, initial investment amount, and how long the retail customer

plans to hold the investments.46 Once answered, Acorns analyzes the retail customer’s answers

and provides the algorithm’s suggested portfolios.47 Once the retail customer chooses their

investment portfolio48, Acorns provides a breakdown of the investments which make up the

portfolio and a five year projection of the portfolio’s returns.49 With those seven questions

answered and the portfolio selection made, the retail customer has created an Acorns account and

can have the algorithm begin investing as soon as the retail customer deposits funds.

Comparing the Betterment account set up to Acorns’, it is apparent that the two

robo-advisors ask the same limited questions of the retail customer. The Betterment

49 See, e.g., Recommended Portfolio, ACORNS, https://signup.acorns.com/preview-portfolio (last visited Jan. 30, 2022)
(accessed using a dummy account the author set up using her own personal information).

48 Id. (For this dummy account, the author chose the “Core Investment Portfolio” described as “Moderately
Aggressive.

47 See, e.g., Choose My Portfolio Theme, ACORNS, https://signup.acorns.com/select-portfolio-theme (last visited Jan.
30, 2022), (accessed using a dummy account the author set up using her own personal information).

46 Id.

45 See, e.g., Your Finances and Goals, ACORNS, https://signup.acorns.com/suitability-questions (last visited Jan. 30,
2022) (accessed using a dummy account the author set up using her own personal information).

44 Id.

43 See, e.g., Link Your Bank, ACORNS, https://signup.acorns.com/funding (last visited Jan. 30, 2022) (accessed using a
dummy account the author set up using her own personal information).

42 See, e.g., Investor Questions, ACORNS, https://signup.acorns.com/investor-questions (last visited Jan. 30, 2022)
(accessed using a dummy account the author set up using her own personal information).
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questionnaire is divided into two steps: first, there are “a few questions about your current

financial situation . . . [to] point you in the right direction” and second, the retail customer

chooses their investment path.50 The first step involves answering questions regarding the retail

customer’s basic identifying information (the retail customer’s birth date, social security number,

and home address); as well as financial profile information (the retail customer’s employment

status, annual income, and estimated value of cash, investments, and retirement accounts).51 The

Betterment questionnaire also asks the retail customer to indicate whether they have any

regulatory disclosures relating to employment or association with a broker-dealer, a publicly

traded company, or if they are subject to IRS withholding.52 With those questions answered,

which takes approximately ten minutes to complete, the retail customer has established their

profile. Both Acorns’ and Betterment’s initial set-up questions are almost mirror images. Both

ask the same identifying and regulatory questions with the only difference being the manner in

which the questions are asked.

Once the Betterment retail customer has set up their basic account profile, they are given

the option to provide more information regarding their investment goal and the amount of

investment risk with which they are willing to tolerate. If one does not have any particular

investment goals in mind, Betterment provides four options to help the retail customer narrow

down their goal: education, safety net, general investing, and major purchase.53 By choosing

general investing, Betterment then asks the retail customer what type of account they are looking

53 See, e.g., What Are You Saving For?, BETTERMENT,
https://wwws.betterment.com/app/add_goal_flows/892b80ce-e95e-435f-a473-0d3b89539bbf/advice_type_select
ion/new (last visited Oct. 11, 2021) (accessed using a dummy account the author set up using her own personal
information).

52 Id.

51 Id.

50 See, e.g., Profile Setup, BETTERMENT, https://wwws.betterment.com/app/profile_setup_flow/break (last visited Oct.
11, 2021) (accessed using a dummy account the author set up using her own personal information).
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for, individual taxable, joint taxable, or trust, followed by the retail customer’s target investment

goal and achievement date.54

Next, the retail customer is then given two ways to start their portfolio: 1) choose a

portfolio curated by Betterment experts or 2) customize their own using the assets held by

Betterment.55 The option to create one’s own portfolio is one of the most significant ways that

Betterment’s algorithm and platform differs from Acorns, as Acorns does not provide the retail

customer this option. If the Betterment retail customer chooses the curated portfolio option, they

are then presented with five portfolios from which to choose, ranging from conservative to risk

based investments.56 Each portfolio, once chosen, is then broken down for the retail customer

into holdings, projected returns, and a small blurb about the portfolio.57 The last step the retail

customer takes is to set a target allocation to personalize their level of risk tolerance.58 Once the

retail customer confirms their profile, their portfolio settings, and accepts Betterment’s privacy

policy and customer agreements, account set up is complete. After only approximately fifteen

58 See, e.g., Personalize Your Investment, BETTERMENT,
https://wwws.betterment.com/app/add_goal_flows/892b80ce-e95e-435f-a473-0d3b89539bbf/allocation_selectio
n/new (last visited Oct. 11, 2021) (accessed using a dummy account the author set up using her own personal
information).

57 See, e.g., BlackRock Target Income Portfolio, BETTERMENT,
https://wwws.betterment.com/app/add_goal_flows/892b80ce-e95e-435f-a473-0d3b89539bbf/portfolio_detail/ne
w (last visited Oct. 11, 2021) (accessed using a dummy account the author set up using her own personal
information).

56 See, e.g., Select a Portfolio, BETTERMENT,
https://wwws.betterment.com/app/add_goal_flows/892b80ce-e95e-435f-a473-0d3b89539bbf/portfolio_strategy_
selection/new (last visited Oct. 11, 2021) (accessed using a dummy account the author set up using her own
personal information).

55 See, e.g., Two Great Ways to Start Your Portfolio, BETTERMENT,
https://wwws.betterment.com/app/add_goal_flows/892b80ce-e95e-435f-a473-0d3b89539bbf/portfolio_strategy_
choice/new (last visited Oct. 11, 2021) (accessed using a dummy account the author set up using her own personal
information).

54 See, e.g., What Type of Investing Account?, BETTERMENT,
https://wwws.betterment.com/app/add_goal_flows/892b80ce-e95e-435f-a473-0d3b89539bbf/legal_account_typ
e_selection/new (last visited Oct. 11, 2021) (accessed using a dummy account the author set up using her own
personal information).
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minutes, the retail customer has set up their Betterment investment account and with their first

deposit the robo-advisor will go to work on the retail customer’s behalf.

Betterment does offer the retail customer the option to answer more questions about the

retail customer’s objectives, financial situation, and risk tolerance, among other areas, to help its

algorithm fine tune investment recommendations for the retail customer, but notably these

questions are skippable.59 So by simply providing nothing more than one’s basic personal

information and an initial deposit, the retail customer can leave the robo-advisor to run its

algorithms and buy and sell on the retail customer’s behalf without the retail customer having to

do anything more. However, this “set it and forget it” method of investing, whereby the retail

customer answers minimal probing questions and in return the robo-advisor makes so called

“prudent recommendations” based on those answers is faulty.60

One of the underlying principles of the fiduciary standard which governs registered

investment advisors, and also robo-advisors, is the need to “[u]nderstand[] a customer’s

investment objectives and the specific facts and circumstances of the customer’s finances . . . to

provid[e] sound investment advice.”61 Put simply, for the robo-advisor to do its job as a fiduciary

as required by the Advisers Act, it needs complete and accurate answers to a variety of questions

to establish the retail customer’s investment profile. Robo-advisors often rely on limited

questionnaires that do not probe anything beyond the retail customer’s basic personal and

financial information.62 Additionally, even when the robo-advisor does offer the retail customer

62 Id. at 8-9 (explaining that while financial advisors are able to “ask the client questions to gather supplementary
information and develop a nuanced understanding of the client’s need,” robo-advisors are often only “rely[ing] on a
discrete set of questions to develop a customer problem”).

61 FINRA, Report on Digital Investment Advice (Mar. 2016),
https://www.finra.org/sites/default/files/digital-investment-advice-report.pdf.

60 Sophia Duffy & Steve Parrish, You Say Fiduciary, I Say Binary: A Review and Recommendation of Robo-Advisors
and the Fiduciary and Best Interest Standards, 17 HASTINGS BUS. L.J. 3, 21 (2021).

59 See, e.g., Betterment Account Landing Page, BETTERMENT, https://wwws.betterment.com/app/summary (last
visited Oct. 11, 2021) (accessed using a dummy account the author set up using her own personal information).
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the opportunity to answer additional questions about their investment objectives, those questions

are often times optional.63

The problem with the robo-advisors’ questionnaires boil down to this: it is not a financial

advisor asking the questions who has the ability to ask open-ended questions, if needed. Rather

the robo-advisors’ questionnaires are limited in the questions it poses and the answers it

provides, often allowing the retail customer to choose from a limited drop-down menu of answer

choices. Sophia Duffy and Steve Parrish in their work on robo-advisors and the fiduciary and

best interest standards succinctly put the problem as “garbage in; garbage out.”64 As Duffy and

Parrish state, without the ability to confirm the retail customer’s responses through verifying

supporting documentation and the inability to spot potential inconsistences in responses through

physical observation, the robo-advisor is unable to act as a financial advisor would, and ask

necessary follow up questions.65 In fact, during both Acorns and Betterment account set up no

documentation is required to prove any financial information that a retail customer provides

when answering questions related to their net worth and yearly income. 66

Proponents of robo-advisors argue that these limited questionnaires are sufficient and that

robo-advisors make investing available to a larger swath of the retail public than traditional

investment avenues. Specifically, proponents argue that as the Advisers Act does not require

registered investment advisors to collect a minimum amount of account information from retail

customers during account set up, the robo-advisors’ brief questionnaires do not fall short of the

fiduciary duty.67 This argument misses the point of the larger problem with robo-advisors’

67 Jennifer L. Klass & Eric Perelman, The Evolution of Advice: Digital Investment Advisers as Fiduciaries, MORGAN LEWIS

9 (2016),
https://www.morganlewis.com/-/media/files/publication/report/im-the-evolution-of-advice-digital-investment-adv
isers-as-fiduciaries-october-2016.pdf.

66 See ACORNS, supra note 47; BETTERMENT, supra note 51.

65 Id.

64 Duffy & Parrish, supra note 60.

63 See BETTERMENT, supra note 59.
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questionnaires. While there is no statutory requirement regarding minimum information that a

registered investment advisor must gather from the retail customer, the benefit of having the

financial advisor involved allows them to probe the retail customer when it is determined that the

basic information that was provided is insufficient. Robo-advisors do not have this capability.

Robo-advisors can only provide increasing questionnaires to the retail customer, some of which

may be optional, and to which the retail customer can, and may, provide incomplete or inaccurate

answers. No minimum requirement in the Advisers Act does not mean a higher standard is not

expected of the registered investment advisor, and consequently should also be expected of a

robo-advisor.

B. Low, Low, Low Fees Guaranteed!

“Transparent pricing”68, “fewer fees”69, “start for $0”70, and “clear-cut rate,”71 are only a

few of the refrains that robo-advisory firms use to entice retail customers into investing any

money they may have into the robo-advisors’ algorithms. However, the fees that robo-advisors

charge are not as inexpensive as advertised when compared to the hidden fees and charges buried

in the complicated client agreements and the amount of disposable income the average retail

customer has available to spend.

Betterment divides its investment plans into two pricing categories: “Digital investing”

(Digital) and “Premium investing” (Premium).72 The Digital membership requires no minimum

balance and charges a .25% annual fee that Betterment describes as “approximately” $2.50 per

year for every $1,000 invested.73 The Premium membership requires a minimum balance of

73 Id.

72 BETTERMENT, https://www.betterment.com/pricing/ (last visited Aug. 26, 2022).

71 The Easiest Way to Manage and Improve Your Investments, SIGFIG, https://www.sigfig.com/site/#/pricing (last
visited Aug. 26, 2022).

70 Management Fees, BLOOOM, (last visited Aug. 26, 2022) https://www.blooom.com/robo-advisor-fees/.

69 M1 FINANCE, https://www.m1finance.com/ (last visited Aug. 26, 2022).

68 BETTERMENT, https://www.betterment.com/ (last visited Aug. 26, 2022).
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$100,000 and charges a .40% annual fee that Better describes as “approximately” $400 per year

for every $100,000 invested.74 Acorns has a similar pricing structure to Betterment, with two

pricing categories: “Personal” and “Family.”75 Though neither of Acorns’ membership categories

require a minimum investment,76 its management fees are charged monthly rather than annually

like Betterment’s.77 The monthly account management fee for a Acorns Personal membership is

three dollars and for its Family membership there is a five dollar monthly charge.78 While there

are numerous robo-advisory firms, Acorns’ and Betterment’s fee structures are representative of

those robo-advisors that do not require any account minimum:

Robo-Advi

sor

Account

Minimu

m

Fees

Acorns $0 $3 – $5 per month79

Bettermen

t
$0

̴$2.50 – $400 per

year80

Blooom81 $0
$120 – $295 per

year82

82 Management Fees, BLOOOM, https://www.blooom.com/tiers-plans/ (last visited Aug. 26, 2022).

81 See Frequently Asked Questions, BLOOOM, https://www.blooom.com/faqs/ (explaining that Blooom provides
services for retirement accounts, IRAs and 401Ks, only) (last visited Aug. 26, 2022).

80 BETTERMENT, supra note 72.

79 Id.

78 Id.

77 Id.

76 Id.

75 Pricing, ACORNS, https://www.acorns.com/pricing/ (last visited Aug. 26, 2022).

74 Id. (Note that Betterment’s description of the yearly fees on both the Digital and Premium plan uses the standard
approximate sign, “ ~ ”, to explain the cost of its yearly fees).
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Ellevest83 $0 $54 – $97 per year84

Many proponents, including the robo-advisors themselves85, tout the fee structures

employed by robo-advisors as providing an affordable alternative for retail customers in contrast

to traditional financial advisors, but that boast86 is not entirely accurate.

When looking at the median income of an American household, $65,712, we can

extrapolate that figure to an average monthly household income of $5,416.87 As this figure

represents the pretax income of the household, taxation will further reduce this disposable

income figure.88 For the year 2019, which the $65,712 figure represents, the average yearly

personal disposable household income was approximately $14,755.60.89 Taking that figure

further, we can estimate that disposable income spread over twelve months would equal

$1,229.63 after-tax dollars per month.90 This represents the amount a typical retail customer

would have each month to use for either spending or saving. Taking this figure of $1,229.63 and

comparing it to the fees and minimum account requirements that robo-advisors charge shows that

the supposed affordable fees advertised is merely a mirage.

90 Figure calculated by divided approximate yearly disposable income of $14,755.60 by 12 to get the average
monthly disposable income figure of $1,229.63.

89 U.S. Bureau of Economic Analysis, Real Disposable Personal Income (DSPIC96), retrieved from FRED, FED. RES. BANK

OF ST. LOUIS (Nov. 9, 2021)  https://fred.stlouisfed.org/series/DSPIC96 (Personable disposable income approximation
calculated by averaging the monthly figures [14,714.30 + 14,742.10 + 14,732.50 + 14,678.00 + 14,673.50 +
14,686.40 + 14,703.70 + 14,777.80 + 14,807.90 + 14,821.40 + 14,885.90 + 14,844.10]/12 = 14,755.60).

88 Id.

87 See Guzman, supra note 2 (noting the median household income of $65,712 divided by 12 provides the average
monthly income figure of $5,416.).

86 Klass & Pearlman, supra note 67, at 1.

85 BETTERMENT, supra note 72 (describing how Betterment “keep[s] costs low” because “[e]veryone should be able to
spend, save, and invest better with expert advice.”).

84 Compare Membership Plans and Pricing, ELLEVEST https://www.ellevest.com/pricing-plans (last visited Aug. 26,
2022).

83 ELLEVEST, https://www.ellevest.com/investing (explaining that Ellevest was “founded to help close the gender
money gaps, but . . . welcome[s] clients of all gender identities and expressions.”) (last visited Aug. 26, 2022).
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One of Acorns’ purported benefits is that it does not charge annual fees nor any surprise

fees. However, Acorns’ portfolio options are compiled of exchange traded funds (ETFs) all of

which incur additional fees charged by the third-party ETF manager.91 As noted above, Acorns

does not allow the retail customer to customize the investments held in their portfolio, so these

ETF fees will be incurred no matter the portfolio the retail customer chooses. A review of the

ETFs held in the Core Portfolio92 shows the following fees:

Exchange Traded Fund (TICKER) Management
Fee93

Goldman Sachs Access Treasury 0-1

Year (GBIL)

.12%94

iShares Core 1-5 Year USD Bond

(ISTB)

.06%95

iShares Core MSCI Total

International Stock (IXUS)

.09%96

iShares Core S&P Mid-Cap (IJH) .05%97

97 2021 Prospectus, ISHARES BY BLACKROCK (Jul. 30, 2021), S-1 1 https://www.ishares.com/ [hereinafter IJH] (choose
“Legal” on Acorns.com homepage; then choose “Important Disclosures”; then click hyperlink for “iShares Core S&P
Mid-Cap ETF”).

96 2021 Prospectus, ISHARES BY BLACKROCK (Dec. 1, 2021) S-1 1 https://www.ishares.com/ [hereinafter IXUS] (choose
“Legal” on Acorns.com homepage; then choose “Important Disclosures”; then click hyperlink for “iShares Core
MSCI Total International Sotkc ETF”).

95 2021 Prospectus, ISHARES BY BLACKROCK (Mar. 1, 2021), S-1 https://www.ishares.com/ [hereinafter ISTB] (choose
“Legal” on Acorns.com homepage; then choose “Important Disclosures”; then click hyperlink for “iShares Core 1-5
Year USD Bond ETF”).

94 Goldman Sachs ETF Trust Prospectus, GOLDMAN SACHS ASSET MANAGEMENT (Dec. 29, 2021), 21 https://www.gsam.com/
[hereinafter GBIL] (choose “Legal” on Acorns.com homepage; then choose “Important Disclosures”; then click
hyperlink for “Goldman Sachs Access Treasury 0-1 Year ETF”).

93 Management fees are expenses the retail customer pays each year as a percentage of the value of their
investment.

92 Disclosures, Acorns, https://www.acorns.com/disclosures/ (listing the ETFs that make up both the Core Portfolio
and the ESG Portfolio with links to each ETF’s prospectus) (last visited Aug. 26, 2022).

91 Acorns Advisors, LLC, Form ADV, ACORNS (Dec. 30, 2021), 9
https://files.adviserinfo.sec.gov/IAPD/Content/Common/crd_iapd_Brochure.aspx?BRCHR_VRSN_ID=736127.

79

https://www.ishares.com/
https://www.ishares.com/
https://www.ishares.com/
https://www.gsam.com/bin/gsam/servlets/LiteratureViewerServlet?pdflink=/content/dam/gsam/pdfs/us/en/prospectus-and-regulatory/prospectus/etf-combined-access-prospectus.pdf&RequestURI=/content/gsam/us/en/advisors&sa=n
https://www.acorns.com/disclosures/
https://files.adviserinfo.sec.gov/IAPD/Content/Common/crd_iapd_Brochure.aspx?BRCHR_VRSN_ID=736127


iShares Core S&P Small-Cap (IJR) .06%98

iShares Core U.S. Aggregate Bond

(AGG)

.04%99

iShares Short Treasury Bond (SHV) .15%100

iShares Ultra Short-Term Bond

(ICSH)

.08%101

JPMorgan Ultra-Short Income

(JPST)

.18%102

SPDR Bloomberg Barclays 1-3

Month T-Bill (BIL)

.1363%103

Vanguard 500 Index Fund (VOO) .03%104

The most recent data shows that American households have total investments that range

from $7,700 upwards of $80,000.105 Assuming a hypothetical retail customer with the lower

105 Kim Parker & Richard Fry, More Than Half of U.S. Households Have Some Investment in the Stock Market, PEW

RESEARCH CENTER (Mar. 25, 2020),
https://www.pewresearch.org/fact-tank/2020/03/25/more-than-half-of-u-s-households-have-some-investment-in-
the-stock-market/ (explaining that young adult households [35 years of age and younger] have a median amount of
$7,700.00 invested and older adult householders [55 years of age and older] have $80,000.00 and higher invested).

104 Vanguard S&P 500 ETF Prospectus, VANGUARD (Apr. 29, 2021), 1
https://personal.vanguard.com/pub/Pdf/p968.pdf?2210142900 [hereinafter VOO].

103 SPDR Series Trust Prospectus, STATE STREET GLOBAL ADVISORS SPDR (Dec. 1, 2021), 1
https://www.ssga.com/us/en/individual/etfs/resources/doc-viewer#bil&prospectus [hereinafter BIL].

102 Prospectus, JPMORGAN (Jul. 1, 2021), 42 https://am.jpmorgan.com/JPMorgan/TADF/46641q837/P?site=JPMorgan
[hereinafter JPST].

101 2021 Prospectus, ISHARES BY BLACKROCK (Mar. 1, 2021), S-1 1 https://www.ishares.com/ [hereinafter ICSH] (choose
“Legal” on Acorns.com homepage; then choose “Important Disclosures”; then click hyperlink for “iShares Ultra
Short-Term Bond ETF”).

100 2021 Prospectus, ISHARES BY BLACKROCK (Jun. 29, 2021), S-1 1 https://www.ishares.com/ [hereinafter SHV] (choose
“Legal” on Acorns.com homepage; then choose “Important Disclosures”; then click hyperlink for “iShares Short
Treasury Bond ETF”).

99 2021 Prospectus, ISHARES BY BLACKROCK (Jun. 29, 2021), S-1 1 https://www.ishares.com/ [hereinafter AGG] (choose
“Legal” on Acorns.com homepage; then choose “Important Disclosures”; then click hyperlink for “iShares Core U.S.
Aggregate Bond ETF”).

98 2021 Prospectus, ISHARES BY BLACKROCK (Jul. 30, 2021), S-1 1 https://www.ishares.com/ [hereinafter IJR] (choose
“Legal” on Acorns.com homepage; then choose “Important Disclosures”; then click hyperlink for “iShares Core S&P
Small-Cap ETF”).
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investment of $7,700 in a Core Portfolio with Acorns, we find that Acorns’ fees are not as low or

fair as they purport to be. If that $7,700 investment were spread evenly across the eleven ETFs

which make up the Core Portfolio, we find that in addition to the three-dollar monthly fee, our

hypothetical retail customer is being charged:

Exchange Traded Fund (TICKER) Amount
Invested

Management Fee
Incurred

Goldman Sachs Access Treasury 0-1

Year (GBIL)

$700.00 700 x .12%106 =

$84.00

iShares Core 1-5 Year USD Bond

(ISTB)

$700.00 700 x .06%107 =

$42.00

iShares Core MSCI Total

International Stock (IXUS)

$700.00 700 x .09%108 =

$63.00

iShares Core S&P Mid-Cap (IJH) $700.00 700 x .05%109 =

$35.00

iShares Core S&P Small-Cap (IJR) $700.00 700 x .06%110 =

$42.00

iShares Core U.S. Aggregate Bond

(AGG)

$700.00 700 x .04%111 =

$28.00

111 See AGG, supra note 99.

110 See IJR, supra note 98.

109 See IJH, supra note 97.

108 See IXUS, supra note 96.

107 See ISTB, supra note 95.

106 See GBIL, supra note 94.
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iShares Short Treasury Bond (SHV) $700.00 700 x .15%112 =

$105.00

iShares Ultra Short-Term Bond

(ICSH)

$700.00 700 x .08%113 =

$56.00

JPMorgan Ultra-Short Income

(JPST)

$700.00 700 x .18%114 =

$126.00

SPDR Bloomberg Barclays 1-3

Month T-Bill (BIL)

$700.00 700 x .1363%115 =

$95.41

Vanguard 500 Index Fund (VOO) $700.00 700 x .03%116 =

21.00

TOTAL FEES INCURRED: $697.41

One of the main arguments in favor of robo-advisors are that its low fees open the

investment market up to “small investors with little or no investment knowledge.”117 However, it

is exactly those investors – small investors with little money and usually even less knowledge –

who need the most protection because they have the most to lose and are more likely to be taken

advantage of or misunderstand the agreements they sign. Here, our hypothetical retail customer

could potentially be blindsided by their yearly statement when they see a total of $700.41 in fees

rather than Acorns’ advertised three dollar monthly charge.118 This potential $700.41 yearly

118 The $700.41 total is derived from the $697.41 total ETF management charges calculated plus Acorns’ monthly
three-dollar Core Portfolio charge.

117 Philipp Maume, Regulating Robo-Advisory, 55 TEX. INT’L L.J. 49, 68 (2019).

116 See VOO, supra note 104.

115 See BIL, supra note 103.

114 See JPST, supra note 102.

113 See ICSH, supra note 101.

112 See SHV, supra note 100.
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charge is 56.96% of the total $1,229.63 monthly income of our hypothetical retail customer

discussed above. For the robo-advisor’s algorithm to incur the retail customer fees that are

approximately 233 times more than the advertised three-dollar monthly account management fee

is outrageous – regardless of whether those fees are spread across the year or charged annually.

This is particularly apt for Acorns account holders as there is no meaningful manner of providing

of the robo-advisor’s account disclosures, which disclose these hidden fees, during account

set-up.

C. Simply Click Here to Agree

“Terms & Conditions,” “Privacy Policies,” “Customer Agreements,” and “Form ADV

Disclosures” are just a few of the many documents that robo-advisory firms expect retail

customers to read and understand when agreeing to become the robo-advisory firm’s client. A

review of the client agreements from Betterment and Acorns shows that the not only are the

documents numerous, but they are particularly difficult to understand and are not provided to the

retail customer in a useful manner.

During initial account set-up with Betterment a retail customer is provided its: Limited

Scope Advisory Agreement, Privacy Policy, Form CRS, and Form ADV Part 2.119 Notably

though, all that are provided to the retail customer are the hyperlinks to view these documents

and the request to “read and agree to the following terms,” followed by a simple clickable box to

indicate that the retail customer agrees, consents, and acknowledges receipt of these

documents.120 There is no requirement that the documents be downloaded or opened before the

retail customer clicks the agreement box.121 Betterment is simply relying on the retail customer’s

121 Id. (Note that the retail customer is able to advance the sign-up process by simply clicking the agree button
without opening and/or downloading any of the “required disclosures”).

120 Id.

119 See, e.g., Lastly, there are agreements, BETTERMENT), https://wwws.betterment.com/app/signup/user_agreement
(accessed using a dummy account the author set up using her own personal information) (last visited Nov. 10, 2021
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“pinky promise” that they read, understood, and agree to Betterment’s terms and conditions. By

removing the financial advisor from the equation, robo-advisors are unable to definitively

determine if the algorithm’s customers are informed of their rights, responsibilities, and risks.

This inference is supported by research which shows that 91% of American consumers click yes

to agree to terms and service conditions without reading the attached documents.122

Even worse is Acorns’ delivery of disclosure agreements to the retail customer. During

the initial account set-up there is no requirement that the retail customer read or agree to Acorns’

policies and disclosures.123 All that is provided during account set-up are hyperlinks to “Privacy

Disclosures” and “Important Disclosures” at the bottom of the questionnaire at several points in

the set-up process.124 By not directly providing the retail customer with Acorns’ disclosures and

client agreements, Acorns fails to meet its fiduciary obligations to provide full and fair

disclosure. If one does not access Acorns’ various disclosure and client agreements by clicking

on these hyperlinks during account set-up, the documents can later be found by scrolling to the

bottom of Acorns’ home page and accessing the “Legal” section.125 However, this page contains

twenty-two different documents, not all of which are even applicable to a retail customer who is

solely using their Acorns account for investing.126

Even if retail customers are reading these documents, the documents’ length and density

makes it remarkably unlikely that average retail customers understand to what they are agreeing.

During initial account set up, retail customers are provided Betterment’s Limited Scope Advisory

126 Terms and Conditions, ACORNS, https://www.acorns.com/terms/ (last visited Aug. 26, 2022).

125 ACORNS, https://www.acorns.com/ (last visited Aug. 26, 2022).

124 See supra notes 37-49

123 See supra notes 37-49 and accompanying text.

122 Caroline Cakebread, You’re Not Alone, No One Reads Terms of Service Agreements, BUSINESS INSIDER, (Nov. 15, 2017,
7:30 AM),
https://www.businessinsider.com/deloitte-study-91-percent-agree-terms-of-service-without-reading-2017-11.
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Agreement.127 This document is twenty pages in length and covers three sections.128 In contrast to

this deceptively easy to read agreement, after completing full enrollment by answering

Betterment’s financial questions, retail customers are then provided its Client Agreements.129

This extensive document is 147 pages in length and covers twenty-three sections.130 While no

documents are directly provided during account set-up on Acorns’ platform, one can access the

Acorns’ “Terms of Use” (Terms), “Program Agreement” (Agreement), “Important Disclosures”

(Disclosures) 131, and “Wrap Fee Brochure” (Brochure) documents by accessing the “Legal”

section of Acorns’ website.132 Together, Acorns’ combined Client Agreements133 are 125 pages in

length and its Brochure is seventeen pages.134 Betterment’s and Acorns’ documents are relatively

similar in length and scope, and an analysis of the documents’ readability levels shows they are

both considerably difficult to comprehend.

Two of the most reliable readability tests are the Flesch Reading Ease Test (Reading Ease

Test) and Flesch-Kincaid Grade Level Test (Grade Level Test). The Reading Ease Test is based

on a 100 point scale, with documents that have higher scores considered easier to read and

understand.135 The Grade Level Test scores texts on a U.S school grade level scale, meaning a

score of 6.0 would approximate to a sixth-grade reading level.136 Both tests use a combination of

136 Id.

135Get Your Document’s Readability and Level Statistics, MICROSOFT,
https://support.microsoft.com/en-us/office/get-your-document-s-readability-and-level-statistics-85b4969e-e80a-4
777-8dd3-f7fc3c8b3fd2 (last visited Aug. 26, 2022).

134 See supra note 133 and accompanying text.

133 The Terms, Agreement, and Disclosures documents were combined into one document using Word to determine
their total page length.

132 ACORNS, supra note 126.

131 These three documents – Terms, Agreement, and Disclosures – while separated on Acorns’ platform, are
approximately the same required information provided in one document in the Betterment Client Agreements.

130 Id.

129 BETTERMENT, Betterment Client Agreements (effective Aug. 8, 2022)
https://betterment-prod-cdn.s3.amazonaws.com/agreements/BettermentClientAgreements_20220808.pdf.

128 See BETTERMENT, Betterment Limited Scope Advisory Agreement 1 (effective Sept. 1, 2021)
https://betterment-prod-cdn.s3.amazonaws.com/agreements/20210901+Simple+Signup+Agreement+.pdf.

127 See supra note 59 and accompanying text.
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average sentence length and average number of syllables per word to calculate their scores.137

Applying these two tests to Betterment’s Limited Scope Advisory Agreement and Client

Agreements we find that each document’s Reading Ease Test score is 22.9 and 23, respectively,

and each’s Grade Level Test score is 15.9 and 16.6, respectively.138 Using the same test on

Acorns’ combined Client Agreements and Brochure finds a Reading Ease Test score of 28.5 and

25, respectively, and a Grade Level Test score of 16.4 and 15.7, respectively.139 These scores

show that both Acorns’ and Betterment’s client agreements and disclosures, which the

robo-advisors ask retail customers on their honor to read, are above a twelfth-grade reading level

and significantly low in ease of access.

Even the SEC has acknowledged that communications to retail customers should be clear,

and has specified that documents should use the plain English standards of “short sentences,

definite, concrete, everyday words, and the active voice.”140 In its own guidance on using plain

English in required disclosures, the SEC downplays the applicability of readability tests, stating

that “[n]o formula takes into account the content of the document being evaluated . . . [and] no

formula can tell you if you have conveyed the information clearly.”141 Yet this assertion misses

the point: the very complicated nature of the robo-advisors’ disclosure documents along with the

robo-advisors unique method of delivering services requires something more. Complicated

information that bears on the rights and responsibilities of retail customers should require more

regulatory guidance on how robo-advisors convey that information and in what way the

information is delivered. Compounding this is the knowledge that 54% of Americans between

141 OFF. OF INV. EDUC. AND ASSISTANCE, U.S. SEC, A Plain English Handbook: How to Create Clear SEC Disclosure Documents
57 (1998), https://www.sec.gov/pdf/handbook.pdf.

140 LEMKE & LINS, supra note 4, § 2:38.

139 These calculations were computed by exporting the Acorns’ combined Terms and Disclosures agreement and its
Brochure into Word documents and then running Word’s readability statistics analysis.

138 These calculations were computed by exporting the Betterment Agreements from pdf format into Word
document format and then running Word’s readability statistics analysis.

137 Id.
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the ages sixteen and seventy-four “lack proficiency in literacy [and] read[] below the equivalent

of a sixth-grade level.”142 These low literacy rates combined with 91% of users who fail to read

user agreements before subscribing,143 makes any argument that robo-advisors provide proper

disclosure to ring hollow.

What this analysis shows is that rather than simplifying the investment process,

robo-advisors add a level of unnecessary complexity.144 Without either a financial advisor to

provide context and clarity or a method to test the retail customer’s understanding, the retail

customer’s acceptance of the robo-advisory’s disclosures are quite meaningless.

PART III. THE SOLUTIONS

The problems that are inherent in robo-advisors are the result of a confusing regulatory

and legal scheme combined with a poorly informed investing public.

A. Well-Defined and Binding Statutory and Regulatory Enactments

Something more is needed to regulate robo-advisory firms than the nonbinding Reports

and Guidance Updates which industry and regulatory players have issued thus far. The two

leading legal and regulatory bodies, the SEC and FINRA, have issued a combined six notices

related to robo-advisors between them.145 Of these six, three were published by the SEC and only

one of these is directed towards industry professionals.146 Of the three FINRA published reports,

146 See Robo-Advisers, supra note 29.

145 See, e.g., Strategic Hub for Innovation and Financial Technology (FinHub), SEC, https://www.sec.gov/finhub (last
visited Aug. 26, 2022) (referring to the “Investor Information” subsection under “Automated Investment Advice”);
see, e.g., FinTech, FINRA, https://www.finra.org/rules-guidance/key-topics/fintech#news-reports (last visited Aug.
26, 2022) (referring to entries dated May 2015, Mar. 2016, and June 2020).

144 DUFFY & PARRISH, supra note 60, at 28 (citing to Nicole G. Iannarone, Rethinking Automated Investment Adviser
Disclosure, 50 U. TOL. L. REV. 433, 440 (2019)).

143 CAKEBREAD, supra note 122.

142 Michael T. Nietzel, Low Literacy Levels Among U.S. Adults Could Be Costing The Economy $2.2. Trillion A Year,
FORBES (Sept. 9, 2020, 7:14 AM),
https://www.forbes.com/sites/michaeltnietzel/2020/09/09/low-literacy-levels-among-us-adults-could-be-costing-t
he-economy-22-trillion-a-year/?sh=7980f8564c90 .

87

https://www.forbes.com/sites/michaeltnietzel/2020/09/09/low-literacy-levels-among-us-adults-could-be-costing-the-economy-22-trillion-a-year/?sh=7980f8564c90
https://www.forbes.com/sites/michaeltnietzel/2020/09/09/low-literacy-levels-among-us-adults-could-be-costing-the-economy-22-trillion-a-year/?sh=7980f8564c90


two are directed towards industry professionals.147 Yet even these industry targeted reports are

considerably out of date – the SEC report was published in 2017 and the two FINRA reports in

2016 and 2020.148 Additionally, both the SEC149 and FINRA150 reports only provide suggested

guidance on “best practices,” and each report specifically declares that it does not create any

legally binding authority for robo-advisors. This lack of a clear legal and regulatory framework

is a major reason robo-advisors vary so drastically in the methods by which the algorithms gather

customer information, provide required disclosures, and charge customers. A more direct legal

and regulatory approach would help to eliminate many of these problems.

One of the major concerns that skeptics have with robo-advisors is the algorithm’s

inability to collect ample and accurate information from the retail customer. As discussed

previously, robo-advisors query the retail customer regarding the retail customer’s basic personal

and financial information. Any questions beyond that are typically optional and not required in

order to complete sign up and make one’s initial deposit. Notably, as proponents of robo-advisors

point out, this lack of follow up and fact-checking of a retail customer’s answers is not required

by the Advisers Act, as the Act contains no statutory minimum amount or type of retail customer

data that registered investment advisors must collect in order to meet their fiduciary standard.151

However, that is exactly the guidance that robo-advisors need, specifically because their

algorithms are not financial advisors who can use the social skills of perception and intuition to

151 KLASS & PERELMAN, supra note 67.

150 FINRA, supra note 147 (stating that the Mar. 2016 and Jun. 2020 reports “do[] not create any new legal
requirements” nor do they “change” or “suggest any change” to current regulatory obligations).

149 Robo-Advisers, supra note 29 (“This guidance is intended to provide suggestions to such [robo-]advisers as they
seek to meet their obligations under th[e] [Advisors] Act.”).

148 See supra notes 29, 147 and accompanying text.

147 See supra note 61; FINRA, Artificial Intelligence (AI) in the Securities Industry (June 2020),
https://www.finra.org/sites/default/files/2020-06/ai-report-061020.pdf.

88

https://www.finra.org/sites/default/files/2020-06/ai-report-061020.pdf


determine if a retail customer is holding back or being dishonest. While both the SEC152 and

FINRA153 recognize the importance of developing the retail customer’s investment profile based

on these questionnaires, neither has instituted a statutory requirement or administration

regulation specifically aimed at robo-advisors. Rather the SEC, in its 2017 industry guidance,

provides only three factors that robo-advisors should consider when designing the algorithm’s

online questionnaires.154 In sum, the three factors recommend ensuring that the questionnaires

“elicit sufficient information,” “are sufficiently clear,” and include “steps . . . to address

inconsistent client responses.”155 In its report, FINRA encourages robo-advisors to consider

FINRA Rule 2090 on the duty to Know Your Customer and Rule 2111 on Suitability.156 Rule

2090 requires the registered investment advisor to “know (and retain) the essential facts

concerning every customer”157 and, in conjunction with that, Rule 2111 requires the registered

investment advisor to “have a reasonable basis to believe that a recommend[ation] . . . is suitable

for the customer, based on the information obtained through . . . the customer’s investment

profile.”158

In principle, the SEC and FINRA make prudent recommendations to robo-advisors on

how their algorithms should go about collecting retail customer account information, but the

158 Rule 2111. Suitability, FINRA (effective Jun. 30, 2022),
https://www.finra.org/rules-guidance/rulebooks/finra-rules/2111 (quoting 2111(a) which relates to RIA’s duties to
individual customers).

157 Rule 2090. Know Your Customer, FINRA (effective July 9, 2012),
https://www.finra.org/rules-guidance/rulebooks/finra-rules/2090#the-rule

156 Report on Digital Investment Advice, supra note 61, at 8-9.

155 Robo-Advisers, supra note 29, at 6-7.

154 Robo-Advisers, supra note 29, at 6-7.

153 Report on Digital Investment Advice, supra note 61, at 8 (“Customer profiling functionality is a critical
component of digital advice tools because it drives recommendations to customers.”).

152 Robo-Advisers, supra note 29, at 8 (“The questionnaire [should] elicit[] sufficient information to allow the
robo-adviser to conclude that its initial recommendations and ongoing investment advice are suitable and
appropriate for that client. . . ;”).
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groups’ failure to codify those recommendations into rules has led to the rather sparse

robo-advisor customer questionnaires that exist today.

To clear the muddy waters of the robo-advisory questionnaire landscape, several

regulatory and statutory steps need to be taken. First, FINRA Rule 0160(b)(12) needs to be

amended to include robo-advisors, specifically the computer algorithms, within the definition of

“person.”159 FINRA’s Rules are divided into fifteen series160 all of which are governed by the

General Standards in Rule Series 0100.161 By including robo-advisors in its definition of

“person,” FINRA’s entire Rule Series would become applicable to robo-advisory firms. FINRA’s

Rule Series is extremely detailed in the requirements and standards expected of registered

investment advisors, registered representatives, and broker dealers, and by requiring

robo-advisors to subscribe to FINRA’s Rules, the robo-advisors would have clear benchmarks for

what is and is not required of their algorithms.

For example, FINRA Rule 2111 on Suitability requires a company or financial advisor to

have a “reasonable basis to believe that a recommended transaction or investment strategy . . . is

suitable for the [retail] customer” based on, among other things, that retail customer’s “financial

situation and needs.”162 In its “Supplementary Material” explaining the principles underlying

162 FINRA Rules, supra note 160.

161 Rule 0140. Applicability, FINRA, (effective Dec. 15, 2008),
https://www.finra.org/rules-guidance/rulebooks/finra-rules/0140 (“The Rules shall apply to all members and
persons associated with a member. Persons associated with a member shall have the same duties and obligations
as a member under the Rules.”).

160 See, e.g., FINRA Rules, FINRA, https://www.finra.org/rules-guidance/rulebooks/finra-rules (last visited Aug. 26,
2022) (outlining the fifteen Rules Series as: 0100. General Standards; 1000. Member Application and Associated
Person Registration; 2000. Duties and Conflicts; 3000. Supervision and Responsibilities Relating to Associated
Persons; 4000. Financial and Operational Rules; 5000. Securities Offering and Trading Standards and Practices;
6000. Quotation, Order, and Transaction Reporting Facilities; 7000. Clearing, Transaction and Order Data
Requirements, and Facility Charges; 8000. Investigations and Sanctions; 9000. Code of Procedure; 10000. Code of
Arbitration Procedure; 11000. Uniform Practice Code; 12000. Code of Arbitration Procedure for Customer Disputes;
13000. Code of Arbitration Procedure for Industry Disputes; and, 14000. Code of Mediation Procedure).

159 Rule 0160. Definitions, FINRA (effective Oct. 29, 2020),
https://www.finra.org/rules-guidance/rulebooks/finra-rules/0160.
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Rule 2111, FINRA explains that “Rule 2111 prohibits a [company or financial advisor] from

recommending . . . [an investment] . . . unless the[y] . . . ha[ve] a reasonable basis to believe that

the customer has the financial ability to meet such a commitment.”163 Rule 2111, in conjunction

with other provisions of FINRA’s Rules, provides consequences for a financial advisor or

registered investment advisor company that recommends investments to a retail customer that are

outside that retail customer’s financial means. Specifically, FINRA Enforcement164, is

empowered to impose monetary sanctions, as well as suspend or bar any company or financial

advisor who violates FINRA Rule 2111.165 However, as robo-advisors are not considered

“persons” under FINRA’s Rules, a robo-advisor whose algorithm recommended the same

unsuitable investments to a retail customer’s detriment could potentially skirt the consequences

of this rule. If FINRA Rule 0160 were expanded to include robo-advisors within the definition of

“persons” this would clearly bring robo-advisors under the umbrella of Rule 2111. Expanding

FINRA Rule 0160, and by extension all of FINRA’s Rules, would change the way robo-advisors

gathered customer information by requiring the algorithms to be subjected to the same penalties

as registered investment advisors and registered representatives. Faced with such penalties,

robo-advisors would be required to have more than the current fill in the blank or drop-down

choice answers to questions related to a retail customer’s net worth and household income.

In addition to changes to FINRA’s Rules, the federal government must amend the

Company Act and Advisers Act to specifically include robo-advisors, and in turn, the SEC must

amend its interpretative rules regarding the Acts. While the system is currently operating on the

guidance that robo-advisors are regulated under the Advisers Act, due to the algorithm’s size and

165 Sanction Guidelines, FINRA, 96 (2021), https://www.finra.org/sites/default/files/Sanctions_Guidelines.pdf.

164 See, e.g., Enforcement, FINRA, https://www.finra.org/rules-guidance/enforcement (last visited Aug. 262, 2022)
(explaining that Enforcement is charged with regulating the FINRA rules as well as the MSRB rules and federal
securities law and rules).

163 Id.
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geographical scope robo-advisors may also come under the reach of the Company Act.166

Therefore, both Acts need amendments so that the Acts’ scope cover computer algorithms that

provide investment advice for a fee, or in other words, robo-advisors. Like FINRA’s Rules, the

Company Act and Advisers Act are extremely detailed in the requirements, standards, and

prohibitions related to registered investment advisors. Unlike the Rules enacted by FINRA, a

self-regulatory organization, the Company Act and the Advisers Act are federal statutes which

are enforced by the SEC, and a registered investment advisor who runs afoul of either the

Company Act’s or Adviser Act’s laws can face severe civil or criminal penalties. The specific

inclusion of robo-advisors in these Acts by federal amendment would provide a disincentive for

bad actors to enter the robo-advisory landscape.

In both the Company Act167 and the Advisers Act168, “persons” are defined as “a natural

person or a company,” while a “company” is defined as a “corporation, a partnership, an

association, a joint-stock company, a trust, or any organized group of persons, whether

incorporated or not . . .”169 As robo-advisors are considered by industry regulators and

professionals to be registered investment advisors, a look at the Advisers Act shows that if the

definition of “person” were expanded to include “computer-algorithm,” the Act would only be

expanded not narrowed.

169 15 U.S.C. § 80a2(a)(8); 15 U.S.C. 168 at § 80b-2(a)(5).

168 Investment Advisers Act of 1940, 15 U.S.C. § 80b-2(a)(16).

167 Investment Company Act of 1940, 15 U.S.C. § 80a-2(a)(28).

166 See supra note 31 and accompanying text.
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For instance, under this Advisers Act, the SEC requires financial advisors to deliver

disclosure brochures170 to each retail customer.171 For financial advisors, who are included in the

Advisers Act’s definition of “persons,” this “delivery” is often accomplished in person at the

time of initial account set-up with the retail customer. In contrast, robo-advisors deliver the

algorithm’s disclosures through electronic means due to the nature of the algorithm’s platform of

online investment management. While the SEC has generally accepted that a financial advisor’s

provision of disclosures via electronic means satisfies the disclosure requirement172, a key issue

remains concerning whether a robo-advisor’s electronic delivery without any context or

explanation is sufficient delivery under the Advisers Act.

Of the three issues which the SEC identifies as requiring additional consideration when

delivering disclosures by electronic means, the need to ensure evidence of delivery is most

challenging for robo-advisors.173 For example, if a retail customer filed a complaint relating to

the delivery of disclosures and their financial advisor failed to show evidence that the disclosures

were delivered, that financial advisor may be liable for that disclosure failure as the financial

advisor falls under the Advisers Act and Rule 204-3. However, a robo-advisor that fails to show

evidence of delivery, may not be held to the same standard of liability as the robo-advisor does

not definitively fall under the Advisers Act and Rule 204-3. By expanding the Company Act’s

and Advisers Act’s definition of “person” to include “computer algorithm,” like the suggested

173 Id.

172 LEMKE & LINS, supra note 4, § 2:48.

171 Id. (explaining that 17 C.F.R. § 275.204-3(a) is “the primary Advisers Act rule governing disclosure”).

170 See, e.g., LEMKE & LINS, supra note 4, § 2:36 (explaining that the “written disclosures to prospective and existing
clients in documents that contain . . . certain basic information about the background and business practices of the
adviser, such as the types of advisory services provided, fee structure, performance-based fees, side-by-side
trading, methods of analysis, investment strategies, risks, disciplinary background, financial industry affiliations,
personal trading practices, brokerage and trading practices, investment discretion and proxy voting, conflicts of
interest, and material changes . . .” are commonly known as the “brochures”).
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expansion of FINRA’s Rules, would ensure that the legal standards to which registered

investment advisors are held are also clearly applicable to robo-advisors.

In addition to holistically expanding the FINRA Rules, Company Act, and Advisers Act

to include robo-advisors under their “persons” umbrellas, a clear-cut suitability standard must be

adopted by the SEC for both financial advisors and robo-advisors. Registered investment

advisors and, thus robo-advisors, have a fiduciary duty to provide suitable investment

recommendations after making a diligent and reasonable inquiry into the retail customer’s

situation.174 However, the SEC has not adopted a rule outlining what constitutes “suitability.”175

Robo-advisors typically attempt to meet this vague suitability duty by use of retail customer

questionnaires. However, with no clear suitability rule, robo-advisors have no clear threshold to

determine whether the information they gather from retail customers is sufficient to satisfy their

suitability duty. What is needed is a legal suitability standard that provides robo-advisors, as well

as financial advisors, with the minimum retail customer profile information that is required in

order to understand and provide suitable investments based on a retail customer’s investment

needs.

FINRA’s Rule 2111 on Suitability provides an excellent basis for what the SEC might

include in a suitability rule.176 FINRA’s Rule 2111 requires that in order to make suitable

recommendations, the company or associated person must have information that “includes, but is

not limited to, the customer's age, other investments, financial situation and needs, tax status,

investment objectives, investment experience, investment time horizon, liquidity needs, risk

176 Id. at 10 (explaining that in 1994 the SEC proposed a suitability rule which was similar to FINRA Rule 2111, but
the proposed rule was never adopted).

175 Id.

174 Melanie L. Fein, How Are Robo-Advisors Regulated?, SOCIAL SCIENCE RESEARCH NETWORK, 8 (Sep. 12, 2017),
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3028232.
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tolerance, and any other information the customer may disclose.”177 Even more importantly than

having retail customers answer questions related to these areas, robo-advisors in particular

should be required to confirm this information by requiring documentation from the retail

customer, if and when the need arises.

For example, if a hypothetical retail customer answers a robo-advisor’s questionnaire and

indicated they are twenty-two years old with a net worth of $750,000, these answers should

trigger the robo-advisor to require this retail customer to provide documentation to confirm their

net worth. While one can assume that most retail customers answer investment profile

questionnaires truthfully, the robo-advisor’s legal fiduciary duty requires it to confirm that the

recommendations it makes are suitable. This will require, in some instances, the robo-advisor to

do more than provide questions with simple fill in the blank or drop-down menu answer

selections.

One way to ensure that robo-advisors are acting with due diligence when recommending

investments would be to have the robo-advisor algorithms programmed to flag retail customer

accounts for potential misinformation for review by financial advisors. Not every retail customer

account will require review, only those which the robo-advisor’s algorithm deems outside its

programmed parameters. For example, the robo-advisor algorithm could be programmed to

know that retail customers who are less than thirty-five years old have a median net worth of

$15,700 and retail customers between ages fifty-five to sixty-four years old have a median net

worth of $203,900.178 If a twenty-two year old retail customer then opens an account indicating

their net worth is significantly more than that median of $15,700, particularly if they indicate it is

178 Wealth, Asset Ownership, & Debt of Households Detailed Tables: 2019, CENSUS (released Oct. 27, 2021)
https://www.census.gov/data/tables/2019/demo/wealth/wealth-asset-ownership.html (data retrieved from the
Wealth and Asset Ownership excel spreadsheet).

177 Rule 2111. Suitability, supra note 158.
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more than the fifty-five to sixty-four year old investor’s median of $203,900, the robo-advisor

would be triggered to complete an audit of that retail customer’s information. This audit would

be completed by a financial advisor who would review documentation provided by the retail

customer as proof of their net worth. A system of “checks and balances” such as this would help

to ensure that: 1) retail customers who are deliberately misleading the robo-advisor’s algorithm

are identified and dealt with, and 2) retail customers who perhaps did not understand the question

being asked are given additional information from a financial advisor to help them become a

more knowledgeable investor. If the ultimate purpose and benefit of robo-advisors is that they

provide personalized investment advice to a larger population of the investing public, that

expansion should not come at the expense of the investing public’s interests.

B. Investor Materials Made for the General Investing Public

A survey of adult literacy in the United States show that 52.6% of Americans ages

sixteen to sixty-five read at a mid to low English literacy level.179 This survey used data from the

Program for the International Assessment of Adult Competencies (PIAAC) to determine literacy

levels.180 The PIAAC defines literacy as “the ability to understand, evaluate, use and engage with

written texts to participate in society, to achieve one’s goals, and to develop one’s knowledge and

potential.”181 The PIAAC classifies mid to high English literacy as the ability to “complete tasks

that require comparing and contrasting information, paraphrasing, or making low-level

inferences” and labels the range of this ability as “Level 2,” “Level 3,” and “Level 4/5.”182 Low

English literacy is defined as being “unable to successfully determine the meaning of sentences,

182 Id.

181 Id. (citing to Organization for Economic Cooperation and Development, OECD Skills Outlook 2013: First Results
From the Survey of Adult Skills (Oct. 28, 2013), http://dx.doi.org/10.1787/9789264204256-en)) (internal quotations
omitted).

180 Id. at 1.

179 See Saida Mamedova & Emily Pawlowski, Adult Literacy in the United States, DATA POINT: U.S. DEP’T OF ED., (July
2019), 1 fig., 1, https://nces.ed.gov/pubs2019/2019179.pdf.
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read relatively short texts to locate a single piece of information, or complete simple forms” and

encompasses “Level 1,” “Below Level 1”, and “Could Not Participate.”183 This leads to the

extrapolation that even this population of 52.6% is comprised of individuals who are either at the

lower end of the mid literacy level or are even more significantly limited at the low English

literacy and below.184 This data, along with additional factors to be discussed below, show that

any expectation that the retail customer can adequately comprehend the numerous and

bewildering account agreements is meaningless.

As established above, Acorns’ and Betterment’s client agreement documents both score

above a twelfth grade reading level on the Flesch-Kincaid Grade Level Test.185 In its guidance on

using plain English in SEC disclosures, the SEC essentially dismisses such readability tests.186

Rather, the SEC suggests that the real test is “whether [the document] . . . meets it goal of

communicating information [ ] when humans read it.”187 When applying the SEC’s suggested

“communication” test to Acorns’ and Betterment’s client agreements it is clear that

robo-advisors’ client agreements and disclosures must be written in clearer, more accessible

language.

As an example, paragraph three of Section 1. Introduction of Betterment’s Client

Agreement reads:

Client further understands and agrees that while Betterment and
Betterment Securities are affiliated entities under common
ownership and closely cooperate, they are separate entities and are
not responsible for the obligations, acts, or omissions of one
another. Accordingly, Betterment will not indemnify or be held

187 Id.

186 A Plain English Handbook, supra note 141, at 57.

185 MICROSOFT, supra note 135; see supra notes 138-139 and accompanying text.

184 Id. at 1 fig., 1 (detailing 31.6% of respondents at Level 2 literacy and a total of 21% at Level 1 or below).

183 Id.
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responsible by Client for the obligations, acts, or omissions of
Betterment Securities.188

Even though this clause is a mere fifty-seven words in length, it is still scores above a twelfth

grade reading level, a 19.5, on the Grade Level Test.189 The clause also contains several terms

and concepts which are high-level vocabulary words and/or legal concepts that the Betterment

Client Agreement does not define.190 One way to convey the information in this clause to the

retail customer that would be simpler and easier to understand would be to change it as follows:

Client also understands and agrees that Betterment and Betterment
Securities are connected companies under shared owners and that
the companies closely cooperate. The Client also understands and
agrees that the companies are separate and are not responsible for
the debts, acts, or inactions of one another. So, Betterment will not
reimburse the Client or be held responsible by Client for the debts,
acts, or inactions of Betterment Securities.

By just changing the sentence structure and several key words, the Grade Level score of this

clause is dropped to 13.7191, and the clause’s accessibility and readability is opened up

immensely. But making a document less complex is not the end goal of plain English writing,

rather the goal is to “assure[] the orderly and clear presentation of complex information so that

investors have the best possible chance of understanding it.”192

One way a plain English document can achieve that goal is by being “visually appealing .

. . [and] easy to read and look[] like it’s meant to be read.”193 The SEC recommends that attention

be paid to the following design elements when creating a plain English document: hierarchy,

193 Id. at 38.

192 A Plain English Handbook, supra note 141, at 5.

191 These calculations were computed by running Word’s readability statistics analysis on the revised clause.

190 Betterment Client Agreements, supra note 129, at 5-9 (noting that the terms and concepts “affiliated,” “entities,”
“common ownership,” “obligations, acts, or omissions,” and “indemnify” are not defined in Section 2: Definitions of
the Betterment Client Agreements).

189 These calculations were computed by exporting the clause from the Betterment Client Agreements from into
Word document format and then running Word’s readability statistics analysis.

188 Betterment Client Agreements, supra note 129, at 3.
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typography, layout, graphics, and color.194 Comparing the Betterment Client Agreements with the

Acorns Program Agreement provides examples of well-designed and poorly designed

documents, respectively.

The Betterment Client Agreements do an excellent job of providing information to the

retail customer in a visually well-designed manner. While the document is lengthy, it utilizes the

design elements that the SEC emphasizes as important and allows the retail customer to easily

follow transitions between topics. Take for example, Section 2. Definitions195:

This is an example of a robo-advisor successfully employing the SEC’s plan English suggestions.

The Section title is set off by a number and by using capitalized italics typeface, while the

Subsections are set off as separate paragraphs under the Section and also use bold typeface to set

them apart. The Betterment Client Agreement, though dense with information, is provided in a

visual manner that makes it easier for the retail customer to read and understand to what they are

agreeing.

195 Betterment Client Agreements, supra note 129, at 5.

194 Id.
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Additionally, though there is no requirement that it be done, the Betterment Client

Agreements are provided to the retail customer in a Portable Document Format (PDF) which

allows the retail customer to easily download and save the document to their computer.196 One of

the benefits of providing retail customers with documents as a PDF is that the document can be

enabled to allow the reader to search the document using the “Find” function of their PDF reader

to easily locate any word or phrase. Downloading the Betterment Client Agreements PDF and

using one’s PDF reader program to view the document does just that – allows one to search the

document for any word or phrase. A document that is visually well designed and provided in a

format that allows the retail customer to easily find information, is a document that a retail

customer is more likely to read initially and in the future when needed.

By contrast, the Acorns Program Agreement is nowhere near as well designed as its

Betterment counterpart. The Acorns Program Agreement is provided to the retail customer by

accessing it on the “Legal” section of Acorns’ website.197 However, the document is only

provided to view in the retail customer’s web browser with no option to download the lengthy

document as either a PDF or Word document to one’s computer.198 One is still able to use the

standard Microsoft find shortcut (Control + F) to locate words or phrases within the document;

however, unless one copies and pastes the Acorns Program Agreement from the web browser to

a Word document, the document cannot be saved to one’s computer. These factors, combined

with Acorns’ failure to adequately provide the disclosures during initial account set-up199, make

it unlikely that the retail customer who opens an Acorns account has read and understood them.

199 See supra note 121 and accompanying text.

198 See Program Agreement, ACORNS (effective Jul. 21, 2022), https://www.acorns.com/program-agreement/.

197 ACORNS, supra note 125.

196 See Legal Directory, BETTERMENT, https://www.betterment.com/legal (last visited Aug. 26, 2022) (Betterment’s
Client Agreements can be accessed here by clicking the “Customer Agreements” hyperlink, which then opens the
Client Agreement in a PDF).
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A look the Definitions Section of the Acorns Program Agreement also shows that, unlike

the Betterment Client Agreements, the Acorns Program Agreement does not effectively use the

SEC suggestions regarding design elements200:

In contrast to the Betterment Client Agreements, the Acorns Program Agreement does not

effectively use typeface (i.e., italics, capitalization, boldface text) to set apart sections and

subsections. Neither does it effectively use layout within the document. The Acorns Program

Agreement is an example of an ineffective attempt at a plain English disclosure.

Yet, the federal government, who implemented the Plain Writing Act of 2010 requiring

federal agencies to utilize plain English in their public communications201, maintains that plain

English does not mean to “dumb down” content.202 The federal government203 and the SEC204

204 A Plain English Handbook, supra note 141, at 9.

203 Id.

202 PLAIN LANGUAGE ACTION AND INFORMATION NETWORK, FEDERAL PLAIN LANGUAGE GUIDELINES, 1, (2011),
https://www.plainlanguage.gov/media/FederalPLGuidelines.pdf.

201 Plain Writing Act of 2010, Pub. L. No. 111-274, § 2, 124 Stat. 2861, 2861 (2010).

200 ACORNS, supra note 125.
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both identify that the goal of plain English documents ss to write for one’s audience. Yet this is

where disconnect lies: the robo-advisors’ potential audience is so broad that writing for that

audience requires more than what the plain English initiative recommends.

The SEC recommends that to write effective plain English documents, one “gauge the

financial sophistication of [one’s] investors” by understanding the demographics and financial

literacy of one’s retail customers as well as the how the documents will be presented to and used

by the retail customers.205 These recommendations were prudent when made in 1998 and

robo-advisors did not exist. However, now that robo-advisors have opened the investment market

to retail customers of all means, something more is needed to determine who the robo-advisor’s

audience is for purposes of plain English document development.

In 2019, it was reported that 38% of retail customers were “New Investors”, that is retail

customers who opened their first non-retirement investment account, and of those New Investors

two-thirds were forty-five years of age or younger.206 As the use of robo-advisors rises it is

probable that these New Investors are often using robo-advisors to open and manage their

investment accounts. Notably, when asked about why they chose to open investment accounts

these New Investors cited the wish to: 1) invest for retirement and 2) the ability to invest with a

small amount of money.207 Since established firms such as J.P. Morgan, Charles Schwab, and TD

Ameritrade have not lowered their minimum investment requirements, this leads to the

conclusion that New Investors are investing at this time because robo-advisors, with their lower

account minimums, are providing them that opportunity.

207 Id at 7.

206 Mark Lush, et al., Investing 2020: New Accounts and the People Who Opened Them, CONSUMER INSIGHTS: MONEY &
INVESTING, FINRA FOUNDATION (Feb. 2021), 1, 3
https://www.finrafoundation.org/sites/finrafoundation/files/investing-2020-new-accounts-and-the-people-who-op
ened-them_1_0.pdf.

205 Id.
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While the client base of traditional brick and mortar firms and their financial advisors

have typically been retail customers with greater financial literacy and higher net worth, these

New Investors tend to be younger, earn less, and be more racially and ethnically diverse.208 This

shift in demographics upends the plain English initiative assumption that the concept of

“knowing your audience” is simple. For robo-advisory firms, the algorithms’ audience can

include experienced retail customers who are well-versed in financial literacy and investing, as

well as retail customers who only have fifty dollars to invest and know nothing beyond the basic

concept that investing has the potential to make one money. As discussed above, though visually

well-designed documents are useful, they are more of a bandage than a solution to the problem.

While the Betterment and Acorns documents discussed above may be appropriate for a financial

advisor to use during an in-person account set-up with a retail customer, the documents and their

delivery methods do not provide the necessary information required for the robo-advisors to

meet their suitability and disclosure requirements.

PART III. CONCLUSION

There is no question that robo-advisors are leveling the playing field and allowing more

retail customers to enter the investment market. However, the reluctance of the SEC and FINRA

to provide clear legal and statutory standards for robo-advisors to follow and by which to be held

accountable, has been to the detriment of the retail customers that are supposedly benefiting the

most from robo-advisors. These consequences are best illustrated by looking at three actions of

the SEC.

The first is an enforcement action which involved Wealthfront, a robo-advisor registered

with the SEC since 2008.209 As part of Wealthfront’s algorithm a tax loss harvesting (TLH)

209 Wealthfront Advisers, LLC, Investment Advisers Act Release No. 5086, 1, 2018 SEC LEXIS 3629 (Dec. 21, 2018).

208 Id at 19.
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program was utilized to “create tax benefits for clients by selling certain assets at a loss that, if

realized, [could] be used to offset income or gains on other transactions, thereby reducing

clients’ tax liability in a given year.”210 However, TLH can only be effective if no “wash sales”

occur in the client’s account.211 A wash sale is when a security is sold at a loss, and within thirty

days of that sale, the retail customer, or in this situation the robo-advisor, “buys the same or a

substantially identical security.”212 These transactions, the sale and then the purchase, effectively

cancel one another out, so that no tax benefit can be incurred.213 Starting in October 2016 until

mid-May 2016, Wealthfront issued client whitepapers214 purporting to have systems in place to

monitor client accounts to ensure that no wash sales occurred.215 Despite Wealthfront’s

assertions, it’s algorithm was not programmed to monitor client accounts for wash sales in

relation to TLH transactions.216 Neither did Wealthfront have any written policies or procedures

to verify that what was disclosed in the whitepapers was actually being employed by its

algorithm.217 For these, and other violations218, the SEC ordered Wealthfront to cease and desist

the violative activities; censured Wealthfront; and fined Wealthfront a civil penalty in the amount

of $250,000.219

Following the Wealthfront enforcement action, the SEC next issued a sanctions and

cease-and-desist order against SoFi Wealth, a robo-advisor registered with the SEC since 2013.220

220 SoFi Wealth, LLC, Investment Advisers Act Release No. 5826, 1-2, 2021 SEC LEXIS 2471 (Aug. 19, 2021).

219 Id. at 6-7.

218 Id. at 8. (discussing Wealthfront was also found to have omitted material information from public
advertisements and paid for client referrals without proper disclosures and procedures).

217 Id.

216 Id. at 7.

215 Id.

214 Id. at 3,5. (explaining Wealthfront’s whitepapers as documents provided on Wealthfront’s website to its
customers that provide information about “Wealthfront’s investment methodology and other topics . . . including,
for example, TLH.”)

213 Id.

212 Id. at 3.

211 Id. at 5.

210 Id at 2.
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In 2019, SoFi Wealth’s parent company, SoFi Finance, made the decision to create its own ETFs

and substitute third-party ETFs in client accounts for the SoFi ETFs.221 SoFi Wealth transferred

the ETFs held in approximately 20,000 client accounts to these newly created SoFi ETFs.222 As

the SoFi ETFs were sponsored by SoFi Wealth’s parent company, SoFi Finance, the robo-advisor

should have provided clients with disclosures about the various conflicts of interest.223 However,

no such disclosures were made.224 The SEC found SoFi Wealth’s disclosure failure to be a

violation of its fiduciary duty.225 The SEC ordered SoFi Wealth to cease and desist the violative

activities (and also to provide retail customers with proper notice of the robo-advisors’

disclosures); censured SoFi Wealth; and, fined it a civil penalty in the amount of $300,000.226

These SEC actions demonstrate that despite the legal, regulatory, and industry guidelines

that have been published, robo-advisors continue to be unable to understand or unwilling to

comply with requirements that do not specifically apply to their business model. The Company

Act and Advisers Act are very clear about what is required of financial advisors and what these

financial advisors stand to lose should they violate the Act. However, the Acts’ lack of clarity on

robo-advisors leaves a gray area of what constitutes compliance for robo-advisory firms. It is in

this gray area that robo-advisors, whether unknowledgeable or unscrupulous, are doing the most

damage to retail customers.

In an almost serendipitous manner, as the author was concluding research on this Note,

the SEC published its most recent guidance on robo-advisors.227 As in other SEC publications on

robo-advisors, this guidance, too, indicated that it was “not a rule, regulation, or statement of the

227 Risk Alert, supra note 34.

226 Id. at 13.

225 Id. at 2.

224 Id. at 4.

223 Id. at 8, 9.

222 Id.

221 Id. at 2.
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[SEC].”228 Yet unlike the SEC’s 2017 guidance which merely provided guidance to robo-advisors

on best practices229, this most recent guidance is based on “examinations [the SEC conducted] to

assess the practices of advisers providing robo-advisory services.”230 As a result of these

examinations, the SEC found that robo-advisors were often operating in a manner that was

deficient in regards to the robo-advisor’s: “(1) compliance programs . . . (2) portfolio

management . . .; and (3) marketing/performance advertising . . .”231 Each of these areas and the

deficiencies robo-advisors suffer from have been addressed in this Note.

Regarding robo-advisors’ account profile questionnaires, as propounded above, the

SEC’s examinations found that robo-advisors “[u]sed questionnaires to gather information . . .

that included a very limited number of data points, potentially increasing the risk of note

providing clients with individualized advice or acting in their clients’ best interests.”232 Even

more telling in support of this Note’s arguments, the SEC found that the “[q]uestionnaires varied

greatly in quantity and quality of information requested . . . [and] offered a very small set of

responses from which a client could choose.”233 The SEC also found that robo-advisors’

disclosure documents were inaccurate or incomplete.234 The SEC’s examinations also found, as

this Note suggests, the robo-advisors’ disclosures regarding fee calculations were sometimes

inconsistent and that advertised costs were misleading.235

The SEC’s report concludes by providing recommendations on how robo-advisors can

better comply with obligations under the Company Act and Advisers Act.236 Yet, as this Note

236 Id. at 11-12.

235 Id. at 7.

234 Id. at 6.

233 Id. at n. 33.

232 Id. at 10.

231 Id. at 4.

230 Risk Alert, supra note 34, at 1.

229 See generally, Robo-Advisers, supra note 29.

228 Id. at n.*.
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details above, the SEC again fails to take the one action that will ensure retail customers are

protected: create legislation, rules, and regulations that would definitively make robo-advisors

beholden to the same standards, duties, and legal obligations as registered investment advisors.

Until the federal government and the SEC take this action, the robo-advisory landscape will be

little more than a wild west without a sheriff.
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New Jersey’s Opportunity to Embrace Blockchain Technology and Further Measures to

Proactively Address Significant Issues Existing in the State’s Alcohol Industry

By: Zachary Zuczek

INTRODUCTION

The Twenty-first Amendment was passed in 1933, and repealed the national prohibition on the

manufacture, sale, and transportation of intoxicating liquors imposed by the Eighteenth

Amendment in 1919.1 Section 2 of the Twenty-first Amendment provides “the transportation or

importation into any State . . . for delivery or use therein of intoxicating liquors, in violation of

the laws thereof, is hereby prohibited.”2 The United States Supreme Court has stated that “[t]he

aim of the Twenty-first Amendment was to allow States to maintain an effective and uniform

system for controlling liquor by regulating its transportation, importation, and use.”3 Upon the

Twenty-first Amendment’s adoption, New Jersey implemented its first alcohol legislation, the

Alcoholic Beverage Control Act (hereinafter “Act”).4

The Act has received various amendments since its implementation to increase control of

the industry, but its core purpose and fundamental structure remain identical to when it was

initially implemented at the repeal of Prohibition.5 Currently, New Jersey’s alcohol industry is

rapidly evolving, and this has led to a difficult balancing act of ensuring transparency in an

increasingly concentrated market.6 Supporters of the currently regulatory scheme contend that

“[f]or a very large population, but very small geography, New Jersey’s alcohol marketplace is in

6 Andrew Kaplan, The Ins and Outs of Operating in New Jersey, SEVENFIFTY (Feb. 24, 2020),
https://daily.sevenfifty.com/the-ins-and-outs-of-operating-in-new-jersey/.

5 See Grand Union Co. v. Sills, 204 A.2d 853, 857-860 (N.J. 1964); Heir v. Degnan, 411 A.2d 194, 196 (N.J. 1980).

4 N.J. STAT. ANN. § 33:1-1. (2013); STATE OF NEW JERSEY, OFF. OF THE ATT’Y GEN., DEPT. OF L. AND PUB. SAFETY, DIV.
OF ALCOHOLIC BEVERAGE CONTROL, About the Division of Alcoholic Beverage Control,
https://www.njoag.gov/about/divisions-and-offices/division-of-alcoholic-beverage-control-home/division-of-alcohol
ic-beverage-control-about/.

3 Granholm v. Heald, 544 U.S. 460, 484 (2005).
2 U.S. CONST. amend. XXI, § 2.
1 U.S. CONST. amend. XVIII, repealed by U.S. CONST. amend. XXI.
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balance. It’s vibrant, it’s fair, and it’s got a tremendous amount of variety.”7 However, a recent

investigation into violative conduct by significant market participants reveals the tenuous ability

of current regulatory approaches to detect and remedy illegal collusion.8 The application of

blockchain technology may serve as a way to increase transparency and self-regulation in New

Jersey’s alcohol industry. Above all, New Jersey faces challenges in reconciling the reality of its

alcohol market against the structure of control devised for the industry, and it is vital those

challenges be addressed proactively for the benefit of the State and all interested parties.

Part I of this Note provides an overview of the current statutory and regulatory controls

that New Jersey utilizes to shape its alcohol industry. Part II of this Note describes recent

violations by New Jersey’s two largest wine and spirits wholesalers. Part III of this Note suggests

that the implementation of emerging blockchain technology should warrant sincere consideration

as a potential solution to alleviate enforcement issues related to New Jersey’s intricate alcohol

rebate program. Part IV of this Note discusses the significant incongruities currently existing

between the reality of New Jersey’s alcohol industry and its regulatory framework. Notable

issues are the availability of direct-to-consumer shipments by wineries, the growth of craft

breweries, and movements to increase a limitation on the number of retail licenses permitted

under the Act. Part V of this Note provides a conclusion and suggestions to benefit the industry

moving forward.

I. THE STATUTORY AND REGULATORY FRAMEWORK CONTROLLING NEW JERSEY’S ALCOHOL INDUSTRY

The Act deems “[i]t shall be the duty of the Director of the Division of Alcoholic

Beverage Control in the Department of Law and Public Safety to supervise the manufacture,

8 See STATE OF N.J., OFF. OF THE ATT’Y GEN., NJ’s Two Largest Wine & Spirits Wholesalers and 20 of Their Biggest
Retail Customers to Pay a Total of $10.3 Million for Engaging in Discriminatory Trade Practices, (Sept. 1, 2020),
https://www.njoag.gov/njs-two-largest-wine-spirits-wholesalers-and-20-of-their-biggest-retail-customers-to-pay-a-to
tal-of-10-3-million-for-engaging-in-discriminatory-trade-practices-division-of-alcoholic-beverage/.

7 Id. (The quoted material represents the view of Michael Halfacre, the executive director of the Beer Wholesalers’
Association of New Jersey.).
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distribution, and sale of alcoholic beverages in such a manner as to fulfill the public policy and

legislative purposes of this act[.]”9 The Act empowers the Director to organize and lead the

Division of Alcoholic Beverage Control (hereinafter “ABC” or “Division”).10 The alcohol

industry’s distinct nature subjects it to strict government control and enforcement is given liberal

deference, as the State holds “practically limitless power to regulate the industry.”11

The intended public policy and legislative purposes are explicitly detailed by the Act.12

The primary and secondary purposes, respectively, are “to strictly regulate alcoholic beverages to

protect the health, safety, and welfare of the people of this State[,]”13 and “to foster moderation

and responsibility in the use and consumption of alcoholic beverages.”14 Further findings focus

on: protecting the collection of State taxes assessed on alcohol; protecting consumers against

fraud and misleading business practices; safeguarding the industry from criminals and their

associates; encouraging the beneficial aspects of competition; and promoting trade stability.15

A. The Three-Tier System

To carry out the statutory intentions, the Act declares a three-tier distribution system

(hereinafter “TTS”) shall be maintained for the industry.16 The TTS requires alcohol

manufacturers (“Class A” licenses) to sell product solely to wholesalers (“Class B” licenses), and

the wholesalers sell exclusively to retailers (“Class C” licenses).17 Retailers are then permitted to

17 § 33:1-9, 10, 11, 12; Freeman v. Corzine, 629 F.3d 146, 151 (3d Cir. 2010).
16 § 33:1-3.1(b)(8).
15 § 33:1-3.1(b)(3)-(7).
14 § 33:1-3.1(b)(2).
13 § 33:1-3.1(b)(1).
12 § 33:1-3.1(b).

11 Blanck v. Mayor and Borough Council of Magnolia, 185 A.2d 862, 865-866 (N.J. 1962); Grand Union Co. v. Sills,
204 A.2d 853, 858 (N.J. 1964) (internal quotations omitted).

10 STATE OF N.J., OFFICE OF THE ATT’Y GEN., DEPT. OF L. AND PUB. SAFETY, DIV. OF ALCOHOLIC BEVERAGE CONTROL,
About the Division of Alcoholic Beverage Control,
https://www.njoag.gov/about/divisions-and-offices/division-of-alcoholic-beverage-control-home/division-of-alcohol
ic-beverage-control-about/; § 33:1-4, -39 (Section 39 further empower ABC to “make such general rules and
regulations and such special rulings and findings as may be necessary for the proper regulation and control of the
manufacture, sale and distribution of alcoholic beverages and the enforcement of this chapter[.]”).

9 § 33:1-3.
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sell product to consumers.18 In New Jersey, retailers are subdivided between plenary retail

consumption licenses,19 for bars and restaurants, and plenary retail distribution licenses for liquor

stores.20

The Act contains further provisions to keep the three tiers separated. Direct ownership is

prohibited across tiers, and any manufacturer licensee, wholesale licensee, or “any other person

whatsoever interested in any way whatsoever” with such licensees is prohibited from holding

any indirect interest in a retail license.21 Interested persons in retail licenses are similarly

prohibited from any indirect interest in any wholesaler or manufacturer.22 ABC regulations

prohibit retail licensees from any connection with, or employing “in any business capacity

whatsoever any person interested, directly or indirectly, in the manufacturing or wholesaling of

any alcoholic beverage within or without this State[.]”23 Failure to disclose an interested party

may subject a license to penalization, including revocation.24

The TTS sought to eliminate “tied houses,” which is a situation where manufacturers and

wholesalers obtain control over retail establishments and exude immense pressure to increase

sales of their products at all costs.25 These “tied house” situations were prevalent in the

Prohibition era and heavily contributed to the criminality and moral decay that accompanied the

25 Grand Union Co. v. Sills, 204 A.2d 853, 857-858 (N.J. 1964); Nat’l Dist. Co. v. U.S. Treas. Dept. Bureau of
Alcohol, Tobacco and Firearms, 626 F.2d 997, 1008-09 (D.C. Cir. 1980).

24 Fayette Fair Trade, Inc. v. Perth Amboy, 929 A.2d 618, 626-627 (N.J. Super. Ct. App. Div. 2007); See § 33:1-25,
26.

23 N.J. ADMIN. CODE § 13:2-23.25.
22 § 33:1-43(b).

21 § 33:1-43; Opinion Letter: Interpretation of New Jersey Tied House Statute, N.J.S.A. 33:1-43, A.B.C. Bulletin No.
2432, Item 3 at 7 (quoting Grand Union Co. v. Sills, 204 A.2d 853, 862 (N.J. 1964)).

20 § 33:1-12(3) (defining “Plenary Retail Distribution License” as, “[t]he holder of this license shall be entitled,
subject to rules and regulations, to sell any alcoholic beverages for consumption off the licensed premises, but only
in original containers. . . .”).

19 § 33:1-12(1) (defining “Plenary Retail Consumption License” as,“[t]he holder of this license shall be entitled,
subject to rules and regulations, to sell any alcoholic beverages for consumption on the licensed premises by the
glass or other open receptacle, and also to sell any alcoholic beverages in original containers for consumption off the
licensed premises; but this license shall not be issued to permit the sale of alcoholic beverages in or upon any
premises in which a grocery, delicatessen, drug store or other mercantile business is carried on. . . .”).

18 § 33:1-12; Freeman, 629 F.3d at 151.
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alcohol industry during that time.26 A vast majority of other states have implemented a similar

distribution structure.27

The structure of the TTS presents conflicting interests within and between industry

participants of the different tiers which has slowed the pace of change for the alcohol industry.28

For example, small manufacturers find difficulty utilizing wholesalers because their low sales

volume makes it not profitable for wholesalers to offer their product.29 The small manufacturers

seek alternative distribution solutions outside of the TTS, whereas large manufacturers are

opposed to competition outside the TTS’s parameters.30 The various opposing interests have led

to a mix of competing “mini-industries” in the alcohol space.31 Many of the interested parties,

notably wholesalers, are backed by powerful national trade organizations that target specific

states when important legislation is on the docket.32

Recent criticism asserts that the TTS is outdated and no longer contributes to

safeguarding the public health, but instead serves as legislative protection of the wholesalers’

economic interests.33 Through the TTS, wholesalers have their “business bestowed upon them by

law,” as they are shielded against competition in the distribution of alcohol from any entity

outside of that tier.34 Wholesalers have also relied on their potent lobbying abilities to resist

changes.35 Thus, it is contended that the TTS does not serve the reality of the current alcohol

35 Id.
34 Id.

33 Drew Thornley, Opening the Taps of Freedom to Distribute Alcohol: An Overview of State Alcohol Regulation in
the United States and Recommendations for Reform, 52 U. PAC. L. REV. 821, 847 (2021).

32 Rachel M. Perkins, Note, Wine Wars: How We Have Painted Ourselves into a Regulatory Corner, 12 VAND. J.
ENT. & TECH. L. 397, 421 (2010).

31 Id.
30 Id.
29 Id.

28 David J. Hanson, Three-Tier System of Alcohol in U.S. Causes Competing Interests of Producers, Distributors &
Retailers, ALCOHOL PROBLEMS AND SOLUTIONS,
https://www.alcoholproblemsandsolutions.org/three-tier-system-of-alcohol/.

27 Freeman v. Corzine, 629 F.3d 146, 151 (3d Cir. 2010).

26 Fedway Associates, Inc. v. U.S. Treas. Dept. Bureau of Alcohol, Tobacco and Firearms, 976 F.2d 1416, 1421
(D.C. Cir. 1992); Grand Union Co., 43 N.J. at 399-400; Nat’l Dist. Co., 626 F.2d at 1008-09.
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market, and keeping the TTS intact has become more important than analyzing the underlying

public safety issues when weighing reforms to the alcohol industry.36 Overall, this is incredibly

advantageous to the established wholesalers, but the constraints on distribution have hampered

more innovative, efficient approaches to the detriment of manufacturers, retailers, and

consumers.37

B. Distribution Methods Exempted from the TTS

The TTS does not squarely fit two major trends in the alcohol industry: e-commerce

deliveries directly from wineries and the distribution privileges afforded to craft breweries. First,

New Jersey permits plenary winery licenses and out-of-state winery licenses, manufacturers, to

bypass the TTS and ship product directly to retailers or consumers.38 The wineries that are

granted direct shipping privileges must adhere to several restrictions.39 The primary restriction is

that direct shipment privileges are only available to wineries that produce less than 250,000

gallons of product annually.40 Also, each winery may only ship a maximum of twelve cases of

wine directly to a consumer annually.41 A case of wine can be no more than nine liters.42 No

common carriers are permitted to deliver a winery’s product directly to retail establishments.43

Significantly, the holder of these licenses “shall not own, either in whole or in part, or hold,

either directly or indirectly, any interest in a winery that produces more than 250,000 gallons per

year.”44

44 § 33:1-10(2a), (2e).
43 § 33:1-10(2a), (2e).
42 § 33:1-10(2a), (2e).
41 § 33:1-10(2a), (2e).
40 § 33:1-10(2a), (2e).
39 § 33:1-10(2a), (2e).
38 N.J. STAT. ANN. § 33:1-10(2a), (2e) (West 2022).
37 Id. at 847, 853.
36 Id. at 852.
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E-commerce is a significant market trend that has revolutionized business globally, as

13% of all retail sales in the United States occurred online during the third quarter of 2021.45

E-commerce has also begun to expand through the TTS, as local retail licenses can self-deliver to

local customers.46 The ABC implemented a Special Ruling in August 2022 to permit third-party

delivery on behalf of retail licenses.47 However, the alcohol industry has lagged behind other

industries in the percentage of sales occurring through e-commerce.48 The COVID-19 pandemic

caused consumers to utilize e-commerce for alcohol sales, and findings by the International Wine

and Spirits Research (hereinafter “IWSR”) Drinks Market Analysis do not foresee the shift

slowing as the pandemic wanes.49 IWSR’s COO of the Americas, Brandy Rand, stated “[in 2020]

the beverage alcohol e-commerce channel experienced three to five years’ normal development

in just six months.”50 The IWSR foresees e-commerce sales to continue a rapid growth, in part

based on the penetration necessitated by the pandemic, to reach 7% of alcohol sales by 2024

50 Lindenberger, supra note 47.

49 US Total Beverage Alcohol Consumption in 2020 was the Largest Volume Gain in Nearly 20 Years, INT’L WINE

AND SPIRITS RSCH.,
https://www.theiwsr.com/us-total-beverage-alcohol-consumption-in-2020-was-the-largest-volume-gain-in-nearly-20
-years/ [hereinafter Consumption Volume Gain Report]; Lindenberger, supra note 47.

48 See Hudson Lindenberger, Alcohol Consumption in the US Saw its Most Significant Volume Gain in Almost Two
Decades, FORBES (Jun. 16, 2021, 04:56 PM),
https://www.forbes.com/sites/hudsonlindenberger/2021/06/16/alcohol-consumption-in-the-united-states-saw-its-mos
t-significant-volume-gain-in-almost-two-decades-in-2020/?sh=1c57e290724d.

47 STATE OF N.J., OFF. OF THE ATT’Y GEN., DEP’T OF L. AND PUB. SAFETY, DIV. OF ALCOHOLIC BEVERAGE CONTROL, SR
2022-15, Special Ruling Establishing Third-Party Delivery Permit (Aug. 26, 2022),
https://www.nj.gov/oag/abc/downloads/SR-2022-15_3rd-Party-Delivery-Permit.pdf.

46 New Jersey Changes Rules to Allow for Alcohol Delivery, News12 New Jersey (Aug. 29, 2022, 5:28 PM),
https://newjersey.news12.com/new-jersey-changes-rules-to-allow-for-alcohol-delivery; see Tara Nurin, New Jersey’s
Governor Allows, And Then Bans, Home Delivery of Beer, Spirits, Cider and Mead, FORBES (Mar. 26, 2020, 9:16
PM),
https://www.forbes.com/sites/taranurin/2020/03/26/new-jerseys-governor-allows-then-bans-home-delivery-of-beer-s
pirits-cider-and-mead/?sh=569f10362af1.

45 U.S Census Bureau, E-Commerce as Share of Total U.S. Retail Sales from 1st Quarter 2010 to 3rd Quarter 2021,
STATISA (Nov. 2021),
https://www.statista.com/statistics/187439/share-of-e-commerce-sales-in-total-us-retail-sales-in-2010/; see also Nate
Berg, The E-commerce Revolution, PLANETIZEN (Mar. 14, 2016, 10:00 AM), https://www.planetizen.com (select
search in top right; type in search box “E-commerce Revolution;” select first search result).
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compared to 1.6% in 2020.51 As e-commerce becomes more utilized for alcohol sales, the

opportunity to stray from the TTS grows.

Second, craft breweries are manufacturers that are provided the flexibility of

self-distribution and quasi-retail privileges.52 The Act offers a limited brewery license for such

entities.53 Limited breweries are subject to a production cap of “300,000 barrels of 31 fluid

gallons capacity per year. . . .”54 However, they are entitled to sell their products to licensed

wholesalers, retailers, and “at retail to consumers on the licensed premises of the brewery for

consumption on the premises, but only in connection with a tour of the brewery, or for

consumption off the premises in a quantity of not more than 15.5 fluid gallons per person[.]”55

The Act explicitly prohibits limited breweries from selling any food at their premises.56 If

a brewery wishes to serve food, it must obtain a restricted brewery license.57 A restricted brewery

license must be paired with ownership of a plenary retail consumption license.58 The plenary

retail consumption license must be a restaurant immediately adjoining the premises of the

brewery.59 Also, restricted brewery licenses face a stricter production capacity limited to only

10,000 barrels of 31 gallons annually, and do not receive the privileges of self-distribution to

other retailers.60

60 Id.
59 Id.
58 Id.
57 § 33:1-10(1c).
56 Id.
55 Id.
54 § 33:1-10(1b).
53 See Id.; N.J. STAT. ANN. § 33:1-10(1b) (West 2022).

52 Marc Sorini, Understanding the Three-Tier System: Its Impacts on U.S. Craft Beer and You, CRAFTBEER.COM (Mar.
6, 2017), https://www.craftbeer.com/craft-beer-muses/three-tier-system-impacts-craft-beer.

51 Id.; see Consumption Volume Gain Report, supra note 49.
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New Jersey has experienced significant growth in the craft beer sector.61 Limited brewery

licenses were adopted by New Jersey in 2012, and by 2018 there were over 100 limited

breweries established in the State.62 The growth has been beneficial to the industry, but it also

brings new conflicts stemming from competing interests.63 Established retail licenses strongly

oppose the proliferation of competition from limited breweries.64 Also, New Jersey’s craft

breweries recently split into two groups, the New Jersey Brewers Association and the Brewers

Guild of New Jersey.65 The Brewers Association is comprised of many small craft breweries.66

The Guild is a small group of the State’s largest craft breweries with a focus on expanding

distribution, as some locales have found extensive difficulty in obtaining product through the

normal distribution channels.67

C. Notable Provisions of the Act and ABC Regulations that Control the Competitive

Parameters of New Jersey’s Alcohol Industry

The Act contains many “comprehensive safeguards” to further public temperance, reduce

abuse in the alcohol industry, and promote balance in a competitive marketplace.68 The Act

specifically prohibits “any payments or delivery of money or property by way of loan or

otherwise accompanied by an agreement to sell the product of such [manufacturer] or

wholesaler.”69 Also, price discrimination is prohibited, as “[i]t shall be unlawful for any

69 N.J. STAT. ANN. § 33:1-43(a) (West 2022).
68 Grand Union Co. v. Sills, 204 A.2d 853, 857 (N.J. 1964).
67 Id..
66 Id.
65 Id.
64 Id..
63 Kaplan, supra note 6.
62 Id.

61 STATE OF N.J., OFF. OF THE ATT’Y GEN., DEP’T OF L. AND PUB. SAFETY, DIV. OF ALCOHOLIC BEVERAGE CONTROL,
Special Ruling Authorizing Certain Activities by Holders of Limited Brewery Licenses, at 1 (2019),
https://www.nj.gov/oag/newsreleases19/Limited-Brewery_Special-Ruling.pdf.
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manufacturer, wholesaler, or other person privileged to sell to retailers to discriminate in price,

directly or indirectly, between different retailers purchasing alcoholic beverages other than malt

beverages bearing the same brand or trade name and of like age and quality.”70

a. Restrictions on Alcohol Licenses

No “person” may acquire a beneficial interest in more than two retail licenses.71 The Act

defines a “person” in this context as “[a]ny natural person or association of natural persons,

association, trust company, partnership, corporation, organization, or the manager agent, servant,

officer, or employee of any of them.”72 Retail licenses are allocated based upon a municipality’s

population.73 A new retail license cannot be issued in a municipality unless the existing number

of plenary retail consumption licenses is less than one for each 3,000 of the municipality’s

population, or the existing number of plenary retail distribution licenses is less than one for each

7,500.74 Each municipality retains wide discretion within its jurisdiction to limit the number of

retail licenses, limit the hours of retail sale, and “make, enforce, amend and repeal such

ordinances as it may deem necessary to prevent the possession, sale, distribution and

transportation of alcoholic beverages within its municipality in violation of [the Act].”75 The

two-license limitation, combined with the allotment based on a municipality’s population, has

left some retail licenses to be very valuable asset.76 Depending on the location within the State,

liquor licenses are estimated to range from approximately $50,000 to over $1 million if

purchased from an existing license holder.77

77 Id.

76 Kevin Barry, NJ Grocery and Convenience Stores Look to Expand Beer, Wine, and Spirits Retail, MARKET WATCH

(Apr. 15, 2019),
https://www.marketwatchmag.com/nj-grocery-and-convenience-stores-look-to-expand-beer-wine-and-spirits-retail/.

75 § 33:1-40.
74 Id.
73 § 33:1-12.14.
72 § 33:1-1(r).
71 § 33:1-12.31.
70 § 33:1-89.
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b. Regulation of Alcohol Pricing

ABC regulations contain significant price fixing provisions which seek to prevent

lowering the cost of alcohol through destructive price wars.78 In the alcohol industry, price fixing

is utilized to balance the promotion of competition in an orderly marketplace with fostering

temperance in alcohol consumption because excessively low prices would frustrate the goal of

temperance.79 No wholesale distributor or retailer is permitted to sell alcoholic beverages below

their “cost” with limited exceptions.80 “‘Cost’ is defined as the actual proportionate invoice price

and freight charge to a distributor or wholesaler and the actual proportionate invoice price to a

retailer, . . . plus applicable State and Federal taxes.”81

The regulations differentiate between discounts and rebates.82 Discount is defined as “an

inducement or allowance to purchase a product which is reflected on the wholesaler’s invoice at

the time the sale . . . to a retailer is complete.”83 “A rebate is an inducement or allowance . . .

which is not reflected on the wholesaler’s invoice at the time the sale . . . is completed, but which

is payable no less than 30 days and no more than 90 days after the payment for the product on

which it is given.”84 While discounts are reflected in the “cost” of a product, rebates are not.85

Similar to the prohibition on price discrimination, a supplier granting discounts, rebates, free

goods or other inducements must offer them equally to all retailers.86

c. The Retail Incentive Program

86 § 33:1-90.
85 § 13:2-24.1(b)(1), (2).
84 § 13:2-24.1(b)(2).
83 § 13:2-24.1(b)(1).
82 § 13:2-24.1(b).

81 § 13:2-24.8(b) (Further, “[t]he actual invoice price shall be determined by the ‘last-in-first-out’ method applying
to generally accepted accounting principles.”).

80 § 13:2-24.8(a).
79 Id.; Heir v. Degnan, 411 A.2d 194, 218 (N.J. 1980).
78 N.J. ADMIN. CODE § 13:2-24.1(a) (2022).
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A form of rebate known as a retail incentive program (hereinafter “RIP”) is further

defined by ABC regulations.87 In the RIP, “a wholesaler provides a financial incentive to a

retailer to purchase a specific quantity of alcoholic beverages in one purchase transaction and

places no other obligation on the retailer.”88 The RIP rebate must be provided in the form of a

monetary payment only by business checks issued from the wholesaler, and no single RIP rebate

shall exceed $1,000.89 However, the number of single RIP rebates which can be earned for

qualifying purchases is not limited.90

RIP rebates shall not be offered on a quantity larger than 50 cases of spirits and wine, or

250 cases of beer.91 To allow retailers of all sizes to participate, a small quantity RIP rebate shall

be offered on the same product(s) for a quantity of five cases or less.92 All wholesalers and

retailers are required to keep a separate, complete and accurate accounting of all RIP rebates

disbursed or received.93 The RIP rebate does not appear as a cost reduction on an invoice which

prevents the retailer from reducing the minimum price available to consumers, and the ABC has

embraced this aspect as a balance between the industry’s marketing efforts and a check against

low prices to the public in order to prevent alcohol overconsumption.94

d. Financing Restrictions

The credit terms offered by wholesalers to retailers are strictly regulated.95 Credit terms

“shall be offered equally to the entire retail trade” unless individual accounts pose a credit risk.96

96 § 13:2-24.4(a)(1).
95 § 13:2-24.4.
94 35 N.J. Reg. 1045(a), at 6 (proposed Feb. 18, 2003), https://www.nj.gov/lps/abc/downloads/ripsrevd.pdf.
93 § 13:2-24.1(e)(3).
92 Id.
91 § 13:2-24.1(e)(2).
90 § 13:2-24.1(e)(2)(ii).
89 § 13:2-24.1(e)(1), (2)(i).

88 Id. (“A purchase transaction is a single order and a single delivery of a specific quantity of a specific alcoholic
beverage or combination of beverages, as reflected on a single wholesaler’s invoice.”).

87 § 13:2-24.1(b)(3).
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The maximum length credit may be extended for a purchase is thirty days from the date of

delivery for all sales of alcohol products.97 When a wholesaler does not receive payment

according to the terms of the sale per its invoice, “such wholesaler shall, . . . serve a ‘Notice of

Obligation’ upon such defaulting retailer . . . within three business days after the obligation is

due.”98 Unless a retailer disputes the debt, on the third business day following a Notice of

Obligation, the unpaid wholesaler shall then transmit a “Notice of Delinquency” to all alcoholic

beverage wholesalers who sell to retailers in New Jersey.99 A wholesaler that receives a Notice of

Delinquency shall not sell product to the subject retailer on credit terms, as the retailer must buy

cash-on-delivery until a “Notice of Satisfaction” has been received.100

e. Record Keeping Requirements

Regulations require wholesalers to abide by strict recordkeeping requirements.101

Wholesalers must maintain a “Historical Price List,” a “Marketing Manual,” and a “Current

Price List” (hereinafter “CPL”) for a period of three years.102 Notably, the CPL shall be public

record.103 The CPL must correctly identify the registered product, contain “[p]rices, inclusive of

per unit costs, all discounts, allowances and differentials and other terms of sale, at which all

products are offered for sale to retailers during the calendar month following filing[,]” and

identify any RIP offered.104 The CPL is required to be filed by the 15th day of each calendar

month, it becomes effective the first day of the next month, and remains in effect for the entire

104 § 13:2-24.6(a)(3)(i)-(iii).
103 § 13:2-24.6(a)(7).
102 § 13:2-24.6(a)(1)-(3).
101 § 13:2-24.6(a).
100 § 13:2-24.4(c)(2).

99 §13:2-24.4(c)(1) (The retailer which is the subject of the Notice of Obligation is also transmitted such Notice of
Delinquency).

98 § 13:2-24.4(b)(1) (“A ‘Notice of Obligation’ shall inform the retailer in writing of amount due, the date
delinquency occurred, the consequences of non-payment and that, in the event that the claim is disputed, immediate
written notice shall be given to the Division of Alcoholic Beverage Control by the retailer which will initiate a
review pursuant to (f) below.”).

97 Id.
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month.105 To avoid price fixing, the prices established and any RIP offered in the CPL “shall be

filed independently by each individual filer, and no amendments or changes . . . shall be made”

until the next month.106 No products are permitted to be sold or delivered to retailers that deviate

from the terms set forth in the CPL.107

II. ALLIED BEVERAGE GROUP AND FEDWAY ASSOCIATES VIOLATIONS

Recently, a two-year long investigation by the ABC’s Enforcement and Investigation

Bureaus revealed New Jersey’s two largest alcohol wholesalers, Allied Beverage Group

(hereinafter “Allied”) and Fedway Associates (hereinafter “Fedway”), engaged in conduct

violative of the Act and its regulations.108 On September 1, 2020, then New Jersey Attorney

General Gurbir S. Grewal and the ABC announced Allied and Fedway would be fined by the

State $4 million each “to resolve findings that they engaged in discriminatory trade practices that

unfairly favored their largest retail customers.”109 Twenty different retailers also had fines

imposed for their involvement, amounting to a total combined monetary penalty of $2.3

million.110

Allied’s and Fedway’s violative conduct occurred by manipulating the RIP, as they

granted financing extensions, interest-free loans, and engaged in other discriminatory practices

which favored their twenty largest retailers to the detriment of smaller retailers.111 The large

retailers received a financial advantage as RIP rebates were issued more often and in larger

amounts than permitted.112 Allied and Fedway did not wait the required 30-day delay for before

112 Id.
111 Id.
110 Id.
109 Id.
108 STATE OF N.J., OFF. OF THE ATT’Y GEN., supra note 8.
107 § 13:2-24.6(a)(6).

106 § 13:2-24.6(a)(5) (Limited amendments are permitted to fix bona fide clerical errors, and economic hardship may
be a consideration for an amendment pursuant to § 13:2-9.1).

105 § 13:2-24.6(a)(4).
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issuing rebates which allowed the favored retailers to use the cash to pay for orders on which

they were issued.113 This conduct allowed the large retailers to maintain sufficient cash flow to

ensure their orders were paid on time and avoid being forced into industry-wide cash on delivery

credit terms.114 These violations had the effect of two entities holding the power to determine

what retailers would have to pay for product with their own cash, and the retailers which did not

receive preferential treatment were at a significant competitive disadvantage.115 It was further

found that Allied and Fedway went to the length of falsifying RIP records “and/or used

undocumented gift cards to make cash payments to chosen retailers that were not accounted

for.”116

The fines imposed against Allied and Fedway represent the largest in ABC’s history, and

both entered Consent Orders as part of their settlement agreements.117 Both entities further

agreed to adopt corrective action plans, employ a compliance monitor for two years, upgrade

their computer systems, and cease employment of certain individuals.118 General Grewal stated,

“[t]he unprecedented monetary penalties imposed reflect the egregiousness of this conduct and

the widespread negative impact it had on New Jersey consumers and retailers.”119

Allied and Fedway hold significant influence in New Jersey’s alcohol industry, as they

combined account for approximately 80% of all spirits and 70% of all wine sold at the wholesale

level in the State.120 Based on self-reported data provided to the ABC by New Jersey’s five

120 Id.
119 Id.
118 STATE OF N.J., OFF. OF THE ATT’Y GEN., supra note 8.

117 Id.; Consent Order at 2, Div. of A.B.C. v. Fedway Ass’n,
https://www.nj.gov/oag/newsreleases20/Fedway-Associates_Consent-Order.pdf (Jul. 7, 2020) (amended Aug. 25,
2020) Nos. S-17-39138, S-18-38527, and S-11-35057; Consent Order at 2, Div. of A.B.C. v. Allied Beverage Grp.,
https://www.nj.gov/oag/newsreleases20/Allied-Beverage-Group_Consent-Order.pdf (Jul. 28, 2020) No. S-17-39153.

116 Id.
115 Id.
114 Id.
113 Id.
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largest wine and spirits wholesalers, in 2018, the total gross sales of the five entities was $2.38

billion.121 The $2.38 billion of sales was largely comprised of Allied’s reported $1.09 billion

gross sales and Fedway’s $847 million.122 Also in 2018, the total RIP payments from the five

largest wine and spirit wholesalers amounted to $210 million, of which Allied and Fedway paid a

combined $165 million, or 79% of the total.123

Although Fedway and Allied do not constitute a monopoly, they do amount to what is a

duopoly, or a market dominated by two firms, over the distribution tier of wine and spirits in

New Jersey.124 The composition of a duopoly often means the controlling companies wield great

influence and their actions or relationship can heavily affect their industry.125 This composition

can be disadvantageous as it is difficult for new entrants to become competitive, buyers have a

limited choice, and price fixing may be a heightened concern.126 While ABC regulations attempt

to control any price fixing issues, Allied’s and Fedway’s market concentration leaves them with

significant power over the distribution of spirits and wine within New Jersey.

Allied and Fedway have demonstrated a willingness to disregard the ground rules for the

industry as they see fit by “rigg[ing] the market in favor of a handpicked group of powerful

retailers, leaving smaller businesses struggling to compete.”127 During the course of its

investigation, ABC contended if such conduct continued, “small retailers will go out of business

127 STATE OF N.J., OFF. OF THE ATT’Y GEN., supra note 8 (quoting former New Jersey Attorney General Gurbir S.
Grewal).

126 Id.
125 Id.

124 Prateek Agarwal, Duopoly Market Structure, INTELLIGENT ECONOMIST (Nov. 1, 2021),
https://www.intelligenteconomist.com/duopoly-market-structure/.

123 Id.

122 Id. (stating that in 2017, Allied purchased R&R Marketing LLC, which was one of the state’s six largest wine and
spirits wholesalers prior to the acquisition.).

121 Petition for Rulemaking Regarding the Retail Incentive Program Pursuant to N.J.A.C. 1:13-4.1 at 10, STATE OF

N.J. DEPT. OF L. AND PUB. SAFETY DIV. OF ALCOHOLIC BEVERAGE CONTROL, Civil Action,
https://nj.gov/oag/abc/downloads/02_Petition-for-Rulemaking-Retail-Incentive-Program.pdf. (writing on behalf of
the Division of Alcoholic Beverage Control Enforcement Bureau by Senior Deputy Attorney General Kevin Marc
Shatz).
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and consumers will have less access to retail stores and the specialized product selections that

they offer.”128 However, RIP payments are relied upon as an alternative to wholesalers offering

quantity discounts to move product because relying on discounts would substantially lower

prices for consumers.129

Despite the violations, the Director of ABC, James Graziano, then in an acting capacity,

stated “[r]etail incentives are a legitimate marketing tool as long [as][sic] they are above board

and available equally to all retailers.”130 The detailed regulations which make RIP payments

relatively small and available to all retailers on a non-discriminatory basis, while disallowing

RIPs to be substituted with interest-free loans, are intended to control the industry.131 Director

Graziano further commented that “[ABC] will continue to monitor industry practices to ensure

an equal playing field in New Jersey’s alcoholic beverage retail industry and hold violators

accountable for noncompliance.”132

The power exerted over New Jersey’s alcohol industry by Allied and Fedway though

their conduct relating to the RIP contradicts the notion that the TTS is required to “prevent

[manufacturers] and wholesalers from . . . controlling retailers.”133 The scale of these violations

facilitates the need for increased transparency and proactive enforcement in order to prevent

similar conduct from obtaining the full potential of destabilizing effects. Both wholesalers

received substantial punishment for their conduct, but given the potential catastrophic effects and

annual revenues of each, such heavy penalties can seem underwhelming. However, the

133 Grand Union Co. v. Sills, 204 A.2d 853, 862 (N.J. 1964).
132 Id.
131 Id.
130 STATE OF N.J., OFF. OF THE ATT’Y GEN., supra note 8.
129 Id. at 2.
128 STATE OF N.J. DEPT. OF L. AND PUB. SAFETY DIV. OF ALCOHOLIC BEVERAGE CONTROL, supra note 121, at 1.
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encouragement of settlements is New Jersey public policy, and an agency generally is afforded

deference in a reasonable assessment of fault and damages.134

III. BLOCKCHAIN AS A SOLUTION TO IMPROVE THE TRANSPARENCY OF REBATE REGULATIONS

The illicit conduct of Allied and Fedway was exposed and punished, but at the expense of

a two-year long investigation and all the State’s resources that entails.135 Also, this is not the first

instance of malfeasance involving New Jersey’s alcohol wholesalers.136 An investigation by the

New Jersey Attorney General that began in 1976 and culminated in 1979 “disclosed the

existence of widespread abuses and resulted in administrative charges being filed against

numerous wholesale licensees.”137 The widespread abuse was found to have permeated all levels

of the State’s industry, and the contours of the current price fixing regulations were implemented

as a response.138 This was followed by a significant scandal in the 1990s, labeled “Operation

Dolus,” which featured wholesalers offering cash kickbacks, free warehousing, and an

impermissible extension of credit.139

To uncover discriminatory practices, ABC generally considers deviations from the

Current Price List (“CPL”) in any given transaction as indicia of discrimination, and therefore

rely on the CPL as a tool to facilitate investigations.140 In the Allied and Fedway matter, ABC

first became aware of abusive trade practices, and then requested information and documents

from the two wholesalers. To gain a better understanding of their RIP implementation, ABC

140 STATE OF N.J. DEPT. OF L. AND PUB. SAFETY DIV. OF ALCOHOLIC BEVERAGE CONTROL, supra note 121, at 7.

139 In re: Applications for Waiver, A.B.C. Bull. 2485, Item 5 at 2-4,
https://dspace.njstatelib.org/xmlui/handle/10929/52305.

138 Id.
137 Heir, 411 A.2d at 197.

136 STATE OF N.J. DEPT. OF L. AND PUB. SAFETY DIV. OF ALCOHOLIC BEVERAGE CONTROL supra note 121, at 7-8; Heir v.
Degnan, 411 A.2d 194, 197 (N.J. 1980).

135 STATE OF N.J., OFF OF THE ATT’Y GEN., supra note 8.

134 All Modes Transport, Inc. v. Hecksteden, 204 A.2d 853, 862 (N.J. Super. Ct. App. Div. 2006); See Plaskett v.
Esso Standard Oil S.A., 326 F.3d 201, 207 (3d Cir. 2003).
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requested information related to RIP payments in 2017-18 greater than $20,000 to the

companies’ fifty largest customers.141 The Enforcement Bureau initially obtained RIP checks,

RIP detail reports, invoice, credit memoranda, and other information in Excel spreadsheets.142

Further analysis of smaller RIP payments was necessary to uncover the vast scale of the

violations.143

Blockchain, an emerging form of distributed ledger technology, should be considered as a

possible solution to the problems underlying the RIP which were exposed by the ABC’s

investigation.144 At its core, “[b]lockchain can be defined as a shared ledger, allowing thousands

of connected computers or servers to maintain a single, secured, and immutable ledger.”145 The

blockchain “allows for secure [decentralization][sic] of peer-to-peer, irreversible exchanges,

providing a transparent and irrevocable record as these occur.”146 This technology is mostly

known through an association with cryptocurrencies, however, they are distinct, and it is

imperative to distinguish between the two.147 Blockchain is the underlying technology used by

cryptocurrencies, and “a plethora of opportunities to extend its application bubble beneath the

surface.”148

The RIP provides an opportunity to combine banking, finance, and governmental

applications to this technology.149 Banking and finance apply to the blockchain through

“decentralized finance,” which is a movement to evolve “how financial applications function on

149 Rust, supra note 144; See 20+ Uses for Blockchain Technology that You Should Know, 101 BLOCKCHAINS (Aug. 9,
2020), https://101blockchains.com/uses-for-blockchain-technology/.

148 Id.; Rust, supra note 144.
147 Young Ran (Christine) Kim, Blockchain Initiatives for Tax Administration, 69 UCLA L. REV. 240, 244 (2022).
146 Rust, supra note 144.

145 Nitish Srivastava, What is Blockchain Technology, and How Does it Work?, BLOCKCHAIN COUNCIL, (Sep. 5, 2022)
https://www.blockchain-council.org/blockchain/what-is-blockchain-technology-and-how-does-it-work/.

144 See Kimberley Rust, Block-chain Reaction: Why Development of Blockchain is at the Heart of the Legal
Technology of Tomorrow, 19 LEGAL INFORMATION MANAGEMENT (U.K.), 58 (2019).

143 Id.
142 Id.
141 Id. at 5.
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a decentralized architecture.”150 The blockchain system, rather than a centralized entity, negates

issues relating to the misuse of funds and allows for an open transfer of assets.151 Also,

blockchain can be utilized by government entities to increase the transparency and public

understanding of their processes.152

The blockchain acts as “chronological database” of information for all the transactions

that have been verified by its network’s participants.153 Each new transaction creates a block that

attaches to the existing chain through a “hash” system.154 A hash system uses a unique

cryptographic code consisting of various numbers and letters, and each block “contains its own

unique hash and the hash of the preceding block, forming a chain.”155 Each computer

participating in the network is called a node, and each node holds a local copy of the entire

blockchain.156 Once a network’s nodes reach a consensus on a transaction’s validity, it is recorded

and timestamped as a new blockchain.”157 This system allows for a self-policing mechanism,

guaranteeing immutability, as any disruption to the chain would be recognized and disallowed by

the network.158

Blockchain systems have variations based on who is allowed to view, or write and verify,

the ledger.159 A public, or open, blockchain system allows anyone the ability to read or view the

ledger and its data.160 A private, or closed, system only allows authorized users to view the

160 Id. at 263.
159 Id. at 262-264.
158 Kim, supra note 147, at 254.
157 Ross, supra note 153, at 362.

156 John W. Bagby, David Reitter & Philip Chwistek, Note, An Emerging Political Economy of the Blockchain:
Enhancing Regulatory Opportunities, 88 UMKC L. REV. 419, 423 (2019).

155 Kim, supra note 147, at 254.
154 Id. at 361.

153 Elizabeth Sara Ross, Note, Nobody Puts Blockchain in a Corner: The Disruptive Role of Blockchain Technology
in the Financial Services Industry and Current Regulatory Issues, 25 CATH. U. J. L. & TECH. 353, 361-62 (2017).

152 Id.
151 Id.

150 20+ Uses for Blockchain Technology that You Should Know, 101 BLOCKCHAINS (Aug. 9, 2020),
https://101blockchains.com/uses-for-blockchain-technology/.
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network.161 Further, permissionless blockchains allow anyone to add data to its ledger, while

alternatively, a permissioned blockchain requires authorization from a central authority for the

ability to write or verify transactions.162 A consortium blockchain is a form of a private,

permissioned blockchain that allows authorized users the ability write and verify transactions,

therefore it features the benefits of a private system without fully consolidating power over the

blockchain to a single user.163 Ultimately, “a permissioned blockchain is a great option for

organizations that want to work together, but do not fully trust each other.”164 Thus, a consortium

blockchain is likely to be the most plausible option for governmental use in a situation such as

the RIP.165

Four common criteria have been identified as factors to decide whether blockchain is

appropriate for a specific section of the public sector: data redundancy, data immutability,

information transparency, and a consensus mechanism.166 Blockchain should be incorporated if

three of the factors are present, but if only one or two are, it is likely that simpler alternatives

exist.167 New Jersey’s strict alcohol pricing regulations, specifically the RIP, presents a situation

where data redundancy, data immutability and information transparency are required which leads

to a conclusion that blockchain could be advantageous for the ABC to implement.

Blockchain even has the ability to “virtually incorporate the contractual process in

‘anything that can be digitally identified.’”168 This enables what have been deemed “smart

contracts,” which are automated modules of computer code that create “permissioned and

cryptographically verifiable self-executing programs that are dependent on certain triggering

168 Ross, supra note 153, at 365.
167 Id.
166 Id. at 284.
165 See Id.
164 Id. at 266.
163 Id. at 266-267.
162 Id. at 266.
161 Id. at 264.
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conditions to transfer digital assets on the blockchain.”169 The code of a smart contract can

delineate specific terms for obligations that must be fulfilled and take further action, such as

transferring a payment, upon the completion of the contract’s terms.170 Smart contracts further

display the potential opportunities to revolutionize New Jersey’s alcohol industry presented by

blockchain technology.

The transparency, immutability, and security of a blockchain based system could

potentially alleviate significant burdens on enforcement and increase efficiency of the Division,

while simultaneously promoting the beneficial aspects of competition in a stable trade

environment.171 In a situation where the RIP rebates are issued through a blockchain ledger,

terms could be set to prevent illegal payments. Beyond recording and verifying legitimate RIP

payments, a blockchain based system could apply to reduce reliance on a wholesaler’s CPL

because all transactions, and their corresponding data, could be disseminated and immutable.

This would reduce the broader concerns of discriminatory pricing in the industry and the ABC’s

reliance on the CPL in identifying it.172 ABC would theoretically be able to adjust the

competition parameters to be as advantageous as they saw fit for the industry, without the

existing concerns regarding the ability and effectiveness of enforcement.

Unfortunately, at this stage, there are barriers preventing the implementation of

blockchain technology. The technology is novel which has inhibited the technical expertise

available to develop its applications.173 Regulatory concerns and the energy consumption

required to support a blockchain system cast doubts on its potential.174 Also, as mentioned,

general public understanding often mistakenly conflates blockchain with cryptocurrencies, but

174 Id.
173 Srivastava, supra note 145.
172 See Petition for Rulemaking, supra note 121, at 35.
171 See Rust, supra note 144.
170 Id.
169 Id.
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Eswar Prasad, a professor of trade policy at Cornell University, warns that “[r]elying on Bitcoin

as a proxy for this technological revolution that is underway in finance is [a] key mistake[.]”175

Despite the barriers to embrace the evolution of digital blockchain technologies,

governments and agencies have sought to incorporate blockchain for a variety of potential

uses.176 Interest has grown significantly over the past few years, and the number of public entities

exploring blockchain pilot projects increased from 117 in 2017 to 202 in 2018.177 New Jersey is

no exception, and has recently recognized the potential importance of blockchain technology. In

2019, Governor Phil Murphy signed into law Senate Bill 2297.178 This legislation created the

“New Jersey Blockchain Initiative Task Force to study whether State, county and municipal

governments can benefit from a transition to a blockchain-based system for recordkeeping and

service delivery and to develop and submit recommendations to the Governor and the

Legislature concerning the potential for implementation of a blockchain-based system.”179

The Task Force was created with an “emphasis on medical records, land records,

banking, and property auctions as potential applications.180 The Task Force was given 180 days

from its initial meeting to release a report on the costs and benefits of blockchain technology, and

the feasibility of implementing a system based on it; however, no report has been publicly

released yet.181 However, the New Jersey Office of Information Technology indicated in its 2020

Strategic Plan that it will not be making large investments in blockchain in 2020 or 2021 because

181 STATE OF NEW JERSEY, GOVERNOR PHIL MURPHY, Governor Murphy Signs Legislation Strengthening New Jersey’s
Innovation Economy, (Aug. 8, 2019), https://www.nj.gov/governor/news/news/562019/20190808a.shtml..

180 Bitcoin Daily: NJ Assembles Blockchain Initiative Task Force, PYMNTS.COM (Aug. 11, 2019),
https://www.pymnts.com/blockchain/bitcoin/2019/new-jersey-assembles-blockchain-initiative-task-force-ibm-eyes-
blockchain-browser/#:~:text=New%20Jersey%20%E2%80%99s%20governor%20has%20signed%20a%20bill,recor
ds%2C%20banking%2C%20and%20property%20auctions%20as%20potential%20applications.

179 Id.
178 S.B. 2297, 218th Leg., 1st Ann. Sess. (N.J. 2019).
177 Kim, supra note 147, at 277.
176 20+ Uses, supra note 150.

175 Tim Balk, Eric Adams, Boosting Bitcoin, Calls for NYC Crypto Committee, DAILYNEWS (November 17, 2021:
7:53 pm), https://www.aol.com/eric-adams-boosting-bitcoin-calls-231751795.html?guccounter=1. (Prasard
continued to state that “Blockchain technology is cool. Bitcoin is not.”).
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the current level of skill and experience are inadequate to support such a platform.182 New Jersey

has also contemplated further efforts to incorporate the use of blockchain. Other areas of interest

have been to permit corporations to use blockchain for recordkeeping requirements,183 and to

allow the State to establish a blockchain-based digital payment platform for business that cannot

access traditional financial services and operate mainly through cash transactions.184

Similar to New Jersey, property records and voting have been the first areas to be

explored by smaller government entities, but many other applications have shown promise.185

The Department of Treasury has sought to utilize blockchain “to track and manage government

owned inventory,” and the Department of Defense seeks to use the blockchain to provide

on-demand three dimensional printing design specifications to manufacture equipment at any

facility in the world.186 Further, the United States Citizenship and Immigration Services and the

Department of Labor are looking at blockchain to streamline the Temporary Work Visa Program

by sharing information between the agencies.187 Coordination through the blockchain will

increase interagency communication and transparency while reducing redundant paperwork.188

New Jersey has begun to identify the importance of blockchain technology, but it must

recognize the opportunity existing in its alcohol industry. The State possesses a real opportunity

to utilize a niche market segment with strict regulations and a pattern of rule breaking to

implement blockchain technology and experiment the potential for vast further applications. The

188 Id. at 283.
187 Id. at 282-283.
186 Id. at 282.
185 Kim, supra note 147, at 277-283.

184 Justin S. Wales and Matthew E. Kohen, Blockchain Technology and Virtual Currencies, PAYMENT SYSTEMS AND

ELECTRONIC FUND TRANSFERS GUIDE; A.B. 5240, 218th Leg., 2nd Ann. Sess. (N.J. 2019).

183 Justin S. Wales and Matthew E. Kohen, State Regulations on Virtual Currency and Blockchain Technologies,
PAYMENT SYSTEMS AND ELECTRONIC FUND TRANSFERS GUIDE 100:400; A.B. 3768, 218th Leg., 1st Ann. Sess. (N.J.
2019); S.B. 2462, 218th Leg. (N.J. 2018).

182 Business & Technology Strategic Plan 2020-2022, NEW JERSEY OFFICE OF INFORMATION TECHNOLOGY, at 9,
https://www.nj.gov/it/docs/NJOIT_Strategic_Plan_2020.pdf.
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State’s alcohol wholesalers already widely utilize online ordering platforms,189 and it seems

inescapable that the continued evolution of technology will impact every industry that conducts

business. Blockchain has a unique ability to increase the effectiveness of ABC regulations

through proactive compliance monitoring opposed to the standard reactive measures.190 Since

each transaction, and the corresponding data, is recorded and locked into the decentralized

ledger, the ledger itself will monitor any transactions that are not legitimate. The data may also

be inspected by those with permission to access the blockchain, as opposed to collecting data

from the industry participant’s records. Finally, any information that is to be public, such as that

required by the CPL, could be openly distributed through a blockchain system.

IV. RECONCILING THE REALITY OF NEW JERSEY’S ALCOHOL INDUSTRY WITH ITS CURRENT REGULATORY

FRAMEWORK

Blockchain has the power to transform many aspects of the way commerce is transacted,

and the RIP would be a logical place to gauge the technology’s practical applications. However,

reconstructing the contours of New Jersey’s alcohol rebate scheme alone will not be sufficient to

keep pace with the totality of changing market forces. New Jersey must address the

incompatibility of other growing trends in the alcohol industry with its antiquated system of

control, and attempt to decrease the power held by two entities over the distribution of wine and

liquor in the State. New Jersey consumers could benefit from restructuring other portions of the

Act and its regulations. Currently, the major trends at the forefront of the industry are the

190 See Annie Day Bame, Note, Annual Survey of South Carolina Law: Administrative & Regulatory Law:
Antiquated Relics or Misunderstood Mess: Why South Carolina Liquor Laws are Ripe for Restructuring, 70 S.C. L.
REV. 1017, 1043 (2019).

189 See FEDWAY ASSOCIATES, https://www.fedway.com/ (last visited Dec. 6, 2022); See ALLIED BEVERAGE GROUP,
https://www.home.alliedbeverage.com/ (last visited Dec. 6, 2022). (Both wholesalers websites contain online
ordering platforms).
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availability of direct shipments by wineries, the growth of limited breweries in New Jersey, and a

debate to increase the two-license limit.

Direct shipments and limited breweries do not fit the structure of the TTS and bypass the

wholesaler. Addressing these issues may not decrease the market concentration of Allied and

Fedway, but they provide plausible alternatives for consumers to obtain product outside the

bottleneck of those two entities. Further, the limit to two licenses per “person” has discouraged

larger entities from engaging in New Jersey’s alcohol market, and reformation may reshape the

leverage retailers have under the industry’s current structure.

A. Direct to Consumer Shipments by Wineries

Small wineries generally face difficulty getting their product to market through

wholesalers.191 Their low sales volume prevents wholesalers from regularly carrying their

products; and even if it is carried, the markup on product sold through the TTS would leave their

product economically unviable to consumers.192 Small wine owners contend that forcing them

into the TTS would “put 90 to 95 percent of the Jersey wineries immediately out of business, and

the rest will follow closely.”193 Therefore, direct shipment is essential to smaller outlets, and the

New Jersey Legislature agreed by granting wineries producing less than 250,000 gallons

annually this privilege.194

The current gallonage limitation is considered arbitrary because all New Jersey wineries

produced less than the statutory limitation when the provisions were implemented.195 The

195 Free the Grapes: Direct Shipping from Wineries to US Homes Hit New Highs in 2020, But Restrictive State Law
Limits NJ to Nation’s Lowest Growth, INSIDER NJ (Feb. 1, 2021, 10:04 AM), https://www.insidernj.com/press-
release/free-grapes-direct-shipping-wineries-us-homes-hit-new-highs-2020-restrictive-state-law-limits-nj-nations-

194 N.J. STAT. ANN. § 33:1-10(2a), (2e).

193 Robert Taylor, Direct Shipping Coming Soon to New Jersey?, WINE SPECTATOR (Jan. 18, 2011),
https://www.winespectator.com/articles/direct-shipping-coming-soon-to-new-jersey-44362 (The above quote is
attributable to Scott Donnini, co-owner of Auburn Road Vineyards and Winery and a former attorney.).

192 Granholm v. Heald, 544 U.S. 460, 467 (2005).
191 Hanson, supra note 28.
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statutory scheme’s implementation followed the Supreme Court’s ruling in Granholm v. Heald,

which held portions of Michigan’s and New York’s alcohol laws invalid for discriminatory

protectionism without a valid purpose, violative of the Dormant Commerce Clause.196 Both states

utilize the TTS.197 Although slightly different in their configuration, both laws had provisions

with the purpose and effect of allowing in-state wineries to ship directly to consumers inside the

State, but prohibited out-of-state entities from doing so.198 Subjecting out-of-state producers to

the TTS while exempting in-state entities is flatly violative of the Constitution, so New Jersey

attempted to strike a balance by granting both in and out-of-state wineries direct shipment

privileges based on a limitation of production volume.199

Ultimately, the effect of this legislation has been to allow every New Jersey winery the

privilege of direct shipments to consumers, while restricting most out-of-state wineries from

being able to do so. Roughly 90% of domestic wine is precluded from direct shipping to New

Jersey consumers.200 This outcome is due to the fact that even if an out-of-state winery meets the

production cap, statutory provisions also disqualify all wineries that large wineries own, “in

whole or in part, or hold, either directly or indirectly, any interest in[.]”201 While there is a

legitimate argument the effect of this statutory framework is an unconstitutional restriction on

201 Id.; § 33:1-10(2a), (2e).

200 NJ’s Favorite Alcoholic Beverage is Wine – But Limits on Shipping Dampen Consumer Choice, WINE INDUSTRY

ADVISOR (Jun. 17, 2021),
https://wineindustryadvisor.com/2021/06/17/njs-limits-on-shipping-dampen-consumer-choice. (The article is a press
release on behalf of the organization “Free the Grapes,” a trade group advocating expansion of direct-to-consumer
shipping privileges.).

199 N.J. STAT. ANN. § 33:1-10(2e); See STATE OF N.J., OFF. OF THE ATT’Y GEN., New Jersey’s Out-of-State Winery
License (Oct. 2, 2013), https://www.nj.gov/oag/abc/downloads/Out-of-State-Winery-License_inst.pdf.

198 Id.
197 Id. at 466.
196 Granholm, 544 U.S. at 493.

lowest-growth/ (The opinions expressed in this article are on behalf of a trade group advocating expansion of direct-
to-consumer shipping privileges.).
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interstate commerce, 202 New Jersey should reconsider its policy for the lesser reason that it is

disadvantageous to the alcohol consumers of the State. Currently, forty-seven states allow direct

shipments to consumers from wineries, and New Jersey is now the only state with a restriction

based on production volume after Ohio repealed similar restrictions in 2021.203 In 2020,

direct-to-consumer wine shipments saw a nationwide growth of 27%, mostly attributable to the

COVID-19 pandemic; however, the restrictions existing in New Jersey led to a growth of only

3.5%.204

In recent years there has been a serious push to eliminate the production cap.205 Despite

momentum to implement this change, no legislation has been passed yet.206 In the 2020-21

legislative session, Assembly Bill 1943 passed out of the Oversight, Reform and Federal

Relations Committee by virtue of a 5-1 vote, but stalled before the session ended. According to

Free the Grapes, an organization which advocates for the expansion of direct-to-consumer wine

shipments, new legislation was introduced in the 2022-23 session, however it is currently

undetermined when or if a repeal will take place.207 Removal of the production capacity is

advocated for as a way to increase consumer choice and bring more tax revenue to New Jersey,

207 Id.

206 Update: New Jersey Session Includes Bills to Remove Capacity Cap, FREE THE GRAPES (Feb. 8, 2022),
https://freethegrapes.org/alert/winery-new-jersey/.(The article is a press release on behalf of the organization “Free
the Grapes,” a trade group advocating expansion of direct-to-consumer shipping privileges.).

205 Andrew Zwicker, Opinion, Why NJ Should Eliminate Cap on Direct-to-Consumer Wine Shipments, NJ SPOTLIGHT

NEWS (Apr. 26, 2021),
https://www.njspotlight.com/2021/04/op-ed-assemblyman-andrew-zwicker-legislation-end-wine-shipment-cap-arbitr
ary-ban-tax-revenue/ (The views reflected in this article are the opinion of an advocate to repeal the production cap
on N.J. direct to consumer shipments.).

204 Danny Brager & Dale Stratton, ANALYSIS OF THE IMPACT OF A1943/S2683 IN NEW JERSEY 4 (2021),
https://freethegrapes.org/wp-content/uploads/2021/04/Analysis-of-the-Impact-of-A1943-S2683-in-New-Jersey_Brag
er-and-Stratton.pdf.

203 N.J.’s Favorite, supra note 200; Gail Cole, New Jersey Stands Alone After Ohio Removes DTC Production Cap,
AVALARA (Jul. 8, 2021),
https://www.avalara.com/blog/en/north-america/2021/07/new-jersey-stands-alone-after-ohio-removes-dtc-productio
n-cap.html#:~:text=With%20the%20enactment%20of%20Ohio%20HB%20110%2C%20New,the%20DTC%20mark
et%20to%20wineries%20of%20all%20sizes.

202 See Family Winemakers of Cal. v. Jenkins, 592 F.3d 1, 21 (1st Cir. 2010) (In this case, Massachusetts had a
similar framework to what is currently in New Jersey, as 98% of domestic wine was prevented from direct
shipments, and the Court found a violation of the Commerce Clause.).
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but opponents believe direct shipments would siphon business from local establishments and hurt

consumers.208 Supporters of the production limitation contend that a repeal may “entice large

out-of-state wineries to privatize their wines, making them only available online[.]”209 If large

wineries privatized their product, supporters also believe that consumers would pay higher prices

and local liquor stores would be deprived from offering a varied selection of inventory.210

Since New Jersey is the only state with a production cap still in existence, it can look to

examples from the rest of the nation for the expected effects stemming from a repeal. Research

by Free the Grapes suggest that removal of the production limit will not impact retailers or

wholesalers.211 They support this contention with a report by the Maryland state government

which found that opening the availability of direct shipments positively impacted product

availability and consumer choice without harming established licensees.212 Also, in 2017,

Pennsylvania opened direct shipping capabilities to any domestic winery that pays an annual

license fee and agrees to state sales and excise taxes.”213 By 2021, almost 1,400 wineries paid for

a license to ship wine to Pennsylvania.214 This has brought millions of dollars in new revenue to

Pennsylvania from the collection of alcohol taxes.215 Chuck McIhinney, the former chairman of

the Pennsylvania State Senate Law and Justice Committee, contends that retail licenses are not

215 Id.
214 Id.
213 McIlhinney, supra note 208.
212 Id.
211 Id.

210 Id. (The opinion expressed is attributable to Paul Santelle, the owner of Garden State Liquors, executive director
of the NJ Liquor Store Alliance, and a board member of the American Beverage Licensees.).

209 Rebecca King, NJ Can’t Order 96% of the Country’s Wine for Home Delivery. But That Could Change,
NORTHJERSEY.COM (Oct. 23, 2020, 5:00 AM),
https://www.northjersey.com/story/food/2020/10/23/free-the-grapes-wine-home-delivery-nj/5915859002/. (The
quoted material is attributable to Paul Santelle, the owner of Garden State Liquors, executive director of the NJ
Liquor Store Alliance, and a board member of the American Beverage Licensees.).

208 Chuck McIlhinney, Opinion, Direct Shipping from Wineries Doesn’t Take Business from Local Sellers, APP (Jan.
3, 2021, 5:00AM),
https://www.app.com/story/opinion/columnists/2021/01/03/direct-shipping-wineries-takes-business-local-sellers/393
6090001/. (The opinions expressed in this article are from a former Pennsylvania legislator contending there are no
negative impacts on local retailers from direct winery shipments.).
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affected by a production cap repeal because this is simply an alternative for consumers to obtain

specialty product.216

Data supports the contention that benefits from a repeal of the cap would outweigh any

harm to existing industry participants.217 New Jersey retailers only receive 30% of their revenue

from wine sales.218 Further, over 75% of revenue attributable to wine sales comes from wine

priced at less than $15 per bottle, and these products comprise a small percentage of

direct-to-consumer shipments.219 Even in states without a production cap, direct-to-consumer

shipments only comprise 2.1% of wine sales by volume.220 Analysis by Free the Grapes

estimates that licensing and labeling fees coupled with sales and excise taxes will provide New

Jersey with an additional $3 million to $4 million in revenue annually.221

A proliferation of distribution outlets undoubtedly presents enforcement issues. Notable

concerns are the proper collection of taxes and disallowing illicit shipments.222 The Supreme

Court stated in Granholm that these concerns do not pose enough of a threat to justify

discrimination on out-of-state entities.223 However, Michigan, Virginia, and Ohio all recently

uncovered thousands of illegal direct shipments which deprived the states of at least tens of

thousands of dollars in lost excise tax collection.224 Also, counterfeit, or unregulated, alcohol is a

224 Att’y Gen. of the State of Ohio, Yost Looks to Curb Illegal Liquor and Wine Shipments and Funnel Lost Tax
Revenue Back to Ohio (Jan. 8, 2020),
https://www.ohioattorneygeneral.gov/Media/News-Releases/July-2020/Yost-Looks-to-Curb-Illegal-Liquor-and-Win
e-Shipmen; Travis G. Hill, Update on Direct Shipment of Beer and Wine – License and Tax Compliance, VIRGINIA

ABC (Jan. 8, 2019),
https://www.wswa.org/sites/default/files/2021-04/VA%20ABC%20Enforcement%20Findings%202018.pdf; Nearly
500,000 Bottles of Alcohol Shipped into Michigan Between April and June, MICHIGAN BEER & WINE WHOLESALERS

ASSOCIATION (Oct. 16, 2018), https://www.mbwwa.org/News/6790986.

223 Granholm v. Heald, 544 U.S. 460, 492 (2005).
222 See Perkins, supra note 32, at 416-417.
221 Id. at 3-8.
220 Id. at 9.
219 Id. at 8-9.
218 Id. at 8.
217 Brager & Stratton, supra note 204.
216 Id.
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serious, often fatal, problem in other countries.225 Proponents of the TTS contend counterfeit

alcohol is not an issue for American consumers due to the strict regulations of the system.226

These heightened concerns provide another theoretical possibility for the potential of

blockchain to revolutionize the effectiveness of ABC enforcement. A consortium blockchain that

is scaled beyond New Jersey’s price fixing regulations to share information with other states’

alcohol control agencies could address authenticity and tax compliance by simplifying the

coordination between various governmental agencies.227 Alcohol produced in a different state

could be verified through data on a blockchain system, and each state which is involved could

utilize the ledger to ensure compliance with all pertinent regulations.

Regardless, New Jersey should join the rest of the nation and remove the production

restrictions for direct-to-consumer shipments from wineries. Even small New Jersey wineries,

the biggest beneficiaries of the Act’s provisions, have voiced support to eliminate the production

capacity.228 The amount of wine that is shipped directly to consumers is too small to change the

market share of Allied and Fedway, but it is a step in the right direction to decrease their ultimate

control over New Jersey’s alcohol distribution. The increase in consumer choice and the ability

for wineries to decide their preferred distribution model for should be embraced by the State.

B. Embracing the Growing Popularity of Limited Breweries

New Jersey has recognized the incongruity craft breweries present with the TTS and

sought to provide them with an avenue for growth.229 The privileges afforded to limited

229 N.J. STAT. ANN. § 33:1-10(1b) (2013).
228 King, supra note 209.
227 Kim, supra note 147, at 288-289.

226 The Great Debate: The Three-Tier System is Fundamentally Broken, THE GROWLER (Jan. 27, 2020) (The opinion
of Brandt Erwin, Vice President of the Minnesota Beer Wholesalers, is reflected through his advocacy for the TTS.).

225 Kelly McLaughlin, Dominican Republic Officials are Reportedly Investigating Whether Counterfeit Alcohol
Caused Recent Tourist Deaths – Here’s What That Is, INSIDER (Jun. 14, 2019, 5:16 pm),
https://www.insider.com/counterfeit-alcohol-what-it-is-2019-6; Karen McVeigh, Toxic and Untaxed: Perils of
Global Trade in Bootleg Liquor Exposed, THE GUARDIAN (June 11, 2018),
https://www.theguardian.com/global-development/2018/jun/11/bootleg-liquor-africa-latin-america.
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breweries to operate quasi-retail establishments and self-distribute their product are vital to the

success of this industry segment.230 The retail establishments provide a unique experience for

consumers which has led to their popularity and add an element of “beer tourism” to the

industry.231 Further, the concerns of monopolization that fueled the TTS to prevent tied-houses

are not valid in this context.232 However, the ABC has stated it “cannot overlook the fact that the

primary purpose of a Limited Brewery license is the manufacture of malt alcoholic beverages

and the distribution of these products through the three-tier system, not the operation of a retail

outlet for its products.”233

The legislative intent is to provide a “wider availability of [craft beer] products at the

State’s restaurants, bars and liquor stores through greater wholesale distribution.”234 However,

this intent constrains a distinct advantage that is possessed by local breweries.235 The retail

element of limited breweries is popular with consumers because it provides freshly drafted beer,

sampling experimental brews, and a venue to connect with other consumers interested in this

growing sector.236 Aside from production limitations, limited breweries face restrictions on the

retail experience they can provide to prevent them from encroaching on the State’s existing 7,000

retail consumption licenses.237 Current retail license holders fear that the retail privileges

afforded to limited breweries will depreciate the value of their licenses as breweries continue to

gain popularity with consumers.238

238 Id.

237 STATE OF N.J., OFF. OF THE ATT’Y GEN., DEPT. OF L. AND PUB. SAFETY, DIV. OF ALCOHOLIC BEVERAGE CONTROL,
Special Ruling Authorizing Certain Activities by Holders of Limited Brewery Licenses (2019).

236 Id.

235 INTERNATIONAL WINE AND SPIRITS RESEARCH, Brewers Turn to Product Diversification to Secure Long-Term Growth
in the US, https://www.theiwsr.com/brewers-turn-to-product-diversification-to-secure-long-term-growth-in-the-us/.

234 Id.

233 STATE OF N.J., OFF. OF THE ATT’Y GEN., DEPT. OF L. AND PUB. SAFETY, DIV. OF ALCOHOLIC BEVERAGE CONTROL,
Special Ruling Authorizing Certain Activities by Holders of Limited Brewery Licenses (2018).

232 Id.
231 Id.
230 Sorini, supra note 52.
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The specific restrictions placed upon limited breweries retail privileges are extremely

meticulous. A 2019 Special Ruling imposing many requirements on craft breweries was stayed

due to the COVID-19 pandemic, but the ABC ended the stay on July 1, 2022.239 The

requirements imposed are as follows: Product tastings are only in connection with a tour,

although repeat customers only must go through one tour per year.240 The breweries are only

allotted twenty-five “on-premises special events” annually.241 ABC has defined these events “as a

one-day event that is advertised or promoted by a limited brewery licensee, or by any vendor on

behalf of a limited brewery licensee, through any media, including social media.”242 Notably,

“live-televised championship sporting events and live amplified music or DJ performances” at

the licensed premises count toward the event allotment regardless of any advertising done for

promotion.243 This forces limited breweries to use an event if they wish to show any meaningful

sports games.244 Limited brewery licenses are also explicitly prohibited from selling food or

operating a restaurant.245 ABC does not allow breweries to “collaborate or coordinate with any

food vendor, including food trucks, to provide food for patrons at a limited brewery, or to allow

food trucks or food vendors to locate on the licensed premises of the limited brewery.”246

This is a prime example of the alcohol industry evolving in ways that do not fit the

structure of the TTS. The issue has become whether the TTS continues to serve the alcohol

246 Id. at 6.
245 Id. at 6.

244 Id. at 10 (Examples of “championship sporting event” that qualify “include, but are not limited to, Olympics, . . .
MLB Playoff and World Series, NFL Playoffs and Superbowl, NBA Playoff, NHL Playoffs and Stanley Cup, PGA
Championships, [and] March Madness Tournament Games[.]”).

243 Id. at 5, 10 (Internal parenthesis omitted) (“Championship sporting event” is defined to be “any type of
professional, collegiate or amateur sporting event or series of events the outcome of which determines the ultimate
winner titleholder of medalist of the sport.”).

242 Id.
241 Id.
240 STATE OF N.J., supra note 237, at 5.

239 Richard Cohen, N.J. Breweries Getting Hammered by Strict State Rules, Owners Say, NJ.com (Jul. 18, 2022, 2:00
PM), https://www.nj.com/news/2022/07/nj-breweries-getting-hammered-by-strict-state-rules-owners-say.html; STATE

OF N.J., OFF. OF THE ATT’Y GEN., DEPT. OF L. AND PUB. SAFETY, DIV. OF ALCOHOLIC BEVERAGE CONTROL, Limited
Brewery Special Conditions (2022).
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industry or if the status quo simply continues for the benefit of existing participants. The main

resistance to expanding the unique model of craft breweries is the interests of established retail

consumption licenses and wholesalers, but those interests only exist because they were cultivated

through the structure of the TTS.247

Although Allied and Fedway do not maintain a stranglehold on the distribution of beer in

New Jersey, the beer industry contains its own duopolistic issues, but in the manufacturing tier.248

Beer distribution is mostly comprised of smaller distributors serving specific regions of the

State.249 However, Anheuser-Busch InBev and Molson Coors combine for about 65% of all the

beer sales in the United States, and one of the two is the primary vendor for most distributors.250

This leaves Anheuser-Busch and Molson Coors with significant control over the ultimate product

available to consumers, and highlights how indispensable the self-distribution privileges afforded

to limited breweries are to their entrance the alcohol market.251

Consumers would benefit from an increase of retail privileges for limited breweries.

These entities have grown in popularity, and if they are preferred over existing bars or restaurants

as consumption venues, the State should not impede the will of the free market if the only

concern is protecting established interests. The restrictions on food and entertainment are

burdens to the consumer’s experience. However, ABC devised the privileges by interpreting a

specific statutory directive, and considered input from all market participants. 252 Thus, it is

understandable that a careful balance was forced to be crafted.

C. Increasing the Two-License Limit

252 STATE OF N.J., supra note 237, at 1-4.
251 Id.
250 Knox, supra note 248.

249 BEER WHOLESALERS ASS’N OF NEW JERSEY, OUR MEMBERS (last visited Dec. 7, 2022),
https://www.bwanj.org/our_members.php. (Listing the prominent beer wholesalers operating in New Jersey).

248 Ron Knox, Break Up Budweiser, SLATE (July 9, 2020, 5:45 AM),
https://slate.com/business/2020/07/break-up-big-beer.html.

247 Kaplan, supra note 6; Thornley, supra note 33, at 861; Barry, supra note 76.
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A push to increase the limit on retail licenses has been another significant battle inside

New Jersey’s alcohol industry in recent years.253 Under the current framework, corporations have

been reluctant to enter the industry based on the licensing restrictions, leaving New Jersey as one

of the few states where supermarkets do not widely sell any alcohol.254 Also, only 30% of New

Jersey’s restaurants possess a license to serve alcohol, but a restaurant with a liquor license will

receive roughly 20%-30% of their income from alcohol sales which can be monumental in the

business’s success.255 Instead, most restaurants operate by allowing consumers to bring their own

alcohol when they are not permitted to serve it.256 Advocates believe that increasing the license

limit will make the industry more competitive and bring greater convenience to consumers, while

opponents believe any increase will destroy the independent and responsive small retail

establishments that the Act looks to protect.257

Despite the licensing limitations, New Jersey has several large liquor store chains

operating within its jurisdiction.258 Notable chains include Buy Rite Liquors, Spirits Unlimited,

Bottle King, and Joe Canals.259 These entities “have worked around the two-license limit because

LLC, consortium, and franchise business structures allow multiple individuals to own different

stores under the same name.”260 “A person can purchase up to two liquor licenses and have

260 Id.
259 Id.
258 Barry, supra note 76.
257 Id.; Kaplan, supra note 6.
256 Id.

255 Bob Zuckerman, Opinion, NJ’s Restaurants and Downtowns Need Liquor License Reform Now, NJ SPOTLIGHT
NEWS (Nov. 6, 2020),
https://www.njspotlightnews.org/2020/11/nj-liquor-license-laws-need-reform-small-business-under-pressure-need-h
elp/. (The views presented in this article are of Bob Zuckerman, the President of Downtown New Jersey, a
non-profit that supports revitalizing downtown areas in New Jersey).

254 Id.; Bob Zuckerman, Opinion, NJ’s Restaurants and Downtowns Need Liquor License Reform Now, NJ
SPOTLIGHT NEWS (Nov. 6, 2020),
https://www.njspotlightnews.org/2020/11/nj-liquor-license-laws-need-reform-small-business-under-pressure-need-h
elp/. (The views presented in this article are of Bob Zuckerman, the President of Downtown New Jersey, a
non-profit that supports revitalizing downtown areas in New Jersey).

253 Barry, supra note 76.
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management agreements with a particular chain or franchise, or multiple members of a family

can each purchase two licenses and operate their own chain. Publicly traded corporate entities

are viewed as one entity, however, and as such they are strictly limited to two liquor licenses.”261

Several large chain stores were among the retailers participating in the Allied and Fedway

violations, such as Joe Canals, Gary’s Wine and Marketplace, and Vingo Wine and Spirits.262

Over fifty stores currently operate under the Buy Rite name and more are expected to

open.263 Regulations require a “careful balance” to ensure the franchisees do not share interests,

but these stores receive significant benefits such as consulting and pricing strategies.264 Further,

the technological capabilities afforded through these agreements will only continue to gain

importance.265 For example, Buy Rite hosts its stores’ websites on a consolidated platform, and

the ability for consumers to utilize that channel for deliveries was vital to their survival during

the COVID-19 pandemic.266 Adithya Bathena, the CEO of the Buy-Rite Corp., stated that

“[l]arger growth will come from shipping across the country, so we’re going [to][sic] invest more

of our profits into the website, app, and logistics infrastructure. Now is the time that the liquor

industry needs to start thinking more tech-savvy. The stores that accept technology will be the

ones that thrive.”267

The two-license limit keeps retail license owners respondent to their stores, but the notion

that small “mom and pop shops” are what comprise New Jersey’s alcohol industry seems to be a

267 Id.
266 Id.
265 Id.
264 Id.
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bit of an illusion.268 The intricacies of New Jersey’s alcohol structure have bred something closer

to a trade monopoly where interested parties become further entrenched and thwart outside

competition.269 Organizations such as the New Jersey Beer Wholesalers Association and the New

Jersey Liquor Store Alliance are among those opposing any changes to the license limitation,270

and it seems to be a recurring theme that these interested groups are simply opposed to change in

general.

The population restriction on licenses within a municipality further complicates this

issue.271 The outer suburbs and rural areas of the State have fewer licenses available, making

them difficult to acquire, while urban areas have inactive licenses sitting idly by.272

Approximately 1,200 retail licenses are dormant in New Jersey.273 If the license limitation

received an increase corporations are expected to acquire some of licenses, and this would

decrease the amount of licenses that would be issued or bought from existing license holders.274

Massachusetts recently relaxed a licensing limitation on alcohol licenses which provides

an insightful example for the consequences of action on this issue.275 Massachusetts had a

three-license limit similar to New Jersey’s two-license limit, but enacted legislation in 2012 to

gradually increase the limit to nine by 2020.276 In New Jersey, several bills, such as A.B. 1278

and S.B. 2282, have been introduced over the past decade that would gradually increase the

276 Id.
275 Id.
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license limit to ten for corporations.277 Ironically, while New Jersey still debates the subject,

Massachusetts passed its legislation to increase licensing limitations based on the contours of the

legislation debated in New Jersey.278 Following the license limitation increase, the Massachusetts

Alcoholic Beverages Control Commission conducted a study from June 2015 through June 2018

which revealed “the law increased tax revenues and jobs without negatively impacting smaller

liquor stores.”279

Conversely, opponents look to the State of Washington to caution against licensing

expansion.280 In 2011, Washington moved away from government control over alcohol sales to

private system without many restrictions.281 The change was heavily lobbied for by Costco, a

large multinational corporation that operates membership only retail stores, as the company spent

$22 million to support the change.282 The result was that 90% of “mom-and-pop” stores closed

and prices increased steadily on alcohol despite the number of retailers in the state growing from

330 to 1,600.283

Overall, it is uncertain the exact impact on New Jersey’s alcohol market and its

consumers from increasing the two-license limitation, but some reform is clearly necessary.

Liquor licenses are jokingly referred to as its owner’s 401(k), but considering their value it is

close to the truth.284 The license itself has become seen as a highly appreciable asset, and holding

284 Kaplan, supra note 6.
283 Hagan, supra note 280; Sokol, supra note 281.
282 Id.; About Us, COSTCO WHOLESALE CORP., https://www.costco.com/about.html (last visited Dec. 6, 2022).
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such an asset is what is keeping some retailers involved in the alcohol business.285 Retail license

owners’ strict opposition to any changes that may depreciate their asset has stifled growth, as

alcohol licenses are often more expensive than developing an entire restaurant or bar.286 A

compromise to loosen the industry’s restrictions while preventing current license holders’

investments from being destroyed would benefit growth in the State’s industry.287 Alternative

solutions such as allowing licenses to be transferred across municipalities warrant consideration,

as do allowing restaurants to serve alcohol in limited capacities.288 Considering the complex

layout of the current retail structure, it is clear some action must be taken, or the conflicts will

continue to boil.

V. CONCLUSION

It is fair to characterize New Jersey’s alcohol laws as “the most complex of all alcohol

regulations in the United States.”289 The laws need to be updated and they are very restrictive

compared to the rest of the nation.290 The Act is very intricate and nuanced, and the ABC retains

immense control over a unique industry.291 Unfortunately, the multitude of competing interests

that have developed in New Jersey’s alcohol industry significantly impede the industry’s ability

to grow and embrace change. After nearly a century of utilizing the TTS, evidence doubting its

continued effectiveness when applied for the entire industry is mounting.292

292 Thornley, supra note 33, at 847, 853.
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The RIP violations by Allied and Fedway should serve as a warning sign to reform areas

of alcohol control in New Jersey that deserve attention. The State has reacted to past scandals by

implementing pricing restrictions and developing the contours of the current RIP.293 The

violations by Allied and Fedway provide another inflection point, and the complicated alcohol

rebate regulations provide New Jersey Legislators with a unique opportunity to consider

blockchain technology in a transformative way with the potential for exponential benefits.

Successful implementation of blockchain may prevent another similar scandal and assist ABC’s

enforcement by proactively monitoring for infractions rather than constantly reacting to illicit

behavior.

The narrow scope of the RIP serves as an excellent opportunity for New Jersey to

establish practical, institutional knowledge about blockchain systems. The New Jersey

Blockchain Task Force should consider the recommendation of a pilot program relating to the

RIP and alcohol pricing regulations, as successful implementation could provide an avenue for

New Jersey to widen its ability to utilize the technology for alcohol control and beyond. Progress

may be unlikely in the near future, but as technology continues to advance this may become an

issue that cannot be overlooked.

Regardless, the ABC should reconsider the contours of the RIP. The direct profit retailers

receive is an enormous incentive to purchase the specific products for which the RIP is

offered.294 This provides immense leverage to the wholesalers over retailers’ purchasing

decisions and product availability. For wines and spirits, two wholesalers hold most of this

leverage and have shown a willingness to abuse their power. Although the RIP allows retailers an

opportunity to increase product variety by displaying less popular products for consumers, large

294 Kaplan, supra note 6.

293 Heir v. Degnan, 411 A.2d 194, 197 (N.J. 1980); STATE OF N.J. DEPT. OF L. AND PUB. SAFETY DIV. OF ALCOHOLIC
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retailers have benefitted the most from strategic RIP purchases to guarantee themselves a net

profit.295 It has grown to the point that many retailers rely on RIP payments to maintain a sizable

portion of their business.296 Unfortunately for consumers, they do not get to share in any price

decreases the RIP provides.

One solution could be to limit the amount of total RIP purchases. Limiting RIP payments

would constrain the amount of these transactions from becoming large enough for bad actors to

undermine the State’s entire alcohol industry. Further, if New Jersey really wanted to cater to

small, independent retailers the RIP could be reconfigured in a manner that benefits them most.

For example, the United States uses a progressive tax rate for Federal Income Taxes, in which

the percentage of cash taxed increases relative to the amount of income.297 New Jersey could

model the RIP system in a similar, but distinct way by decreasing the percentage of RIP

payments allowable as the amount obtained increases. Hypothetically, the first $100,000 of RIP

rebates could be reimbursed at 100%, and every higher bracket would receive a lower

percentage. This would ensure that small retailers obtain the most benefit for RIP purchases

while still providing marginal benefits to the larger retailers.

New Jersey can still take further action to make its alcohol industry more vibrant and

competitive outside of the RIP. Currently, the TTS guides how the alcohol industry operates,

even when prevailing market forces are incongruent with that structure. New Jersey should not

force the alcohol industry conform to the TTS when it does not serve a logical purpose. The

current approach of devising piecemeal exceptions to every incongruity may appease the

interested parties within the industry, but balancing all of the industry’s competing interests

297 William Perez, 2021-2022 Federal Income Tax Brackets, THE BALANCE (last updated May 27, 2022),
https://www.thebalance.com/federal-income-tax-brackets-3193155.
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limits the ability of growth and becomes a more delicate endeavor with every new nuance that is

introduced.

New Jersey should begin by repealing the production limitation for wineries’ direct

shipping privileges. New Jersey is the only state in the nation with a restriction based on a

winery’s size, and the evidence suggests consumers may benefit from a wider ability to obtain

product. Also, the ABC should increase the retail privileges afforded to limited breweries, even if

those increases are minimal tweaks such as televising live sporting events. The growth and allure

of craft breweries generates consumer interest and stimulates economic growth in areas that

desperately need it.298 The State should not fight consumer preferences, and the changing market

forces should be embraced as an opportunity to spur growth in the alcohol industry as it evolves

past the composition it held throughout the latter half of the twentieth century.

Unfortunately, the established interests in New Jersey’s alcohol industry loathe any

changes to the current structure and have the power to resist it. Wholesalers object to any

changes that will disrupt their current state granted stranglehold on alcohol distribution, and

retailers oppose any changes that provide consumers alternative opportunities to obtain product.

The two-license limitation coupled with the allotment of licenses based upon a municipality’s

population further entrenches the existing system of New Jersey’s alcohol industry. It is

contended that the system of retail licensing caters to small independent retail outlets,299 but the

presence of many liquor stores trading under the same brand name undermines that notion. Chain

affiliations provide significant benefits to the associated retailers including brand recognition,

expert consulting, and access to technology.
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While it is unclear what the ultimate effect of allowing corporate entities to hold more

than two licenses would be on the State, the current landscape of retail licenses show that some

restructuring on their allotment is necessary. Under the current structure licenses in some areas of

the State can cost millions of dollars while over 1,000 licenses remain dormant and unused. The

market for retail licenses is inefficient, but it would also be unfair for the State to completely

decimate the value of licenses bought on an open market by reconfiguring the industry’s

structure.300 Thus, it is imperative for New Jersey to devise an avenue for growth in geographic

areas where the restrictions are too burdensome while simultaneously allowing existing licenses

to protect their investments.

State Senator Vin Gopal and Assemblyman John Burzichelli have proposed that the

solution is to create a new type of retail license which allows restaurants the limited privileges of

serving only beer and wine.301 It is contended that this solution will allow destitute areas an

opportunity to revitalize, provide enormous revenue to the State, and if coupled with a tax credit

will compensate existing license holders from the devaluation of their asset.302 Although the

creation of further exemptions and complexities to New Jersey’s alcohol control seem

counterintuitive to stimulating growth, bold action to reconfigure the market’s landscape is

essential while it is still possible, and a carefully crafted solution that addresses all concerned

parties in an effort to grow the industry should be considered.

Overall, keeping New Jersey’s alcohol industry competitive on national scale is a

legitimate concern, but should not be done at all costs without addressing all material factors. “It

302 Id.
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is undisputed that the liquor industry is affected with a public interest.”303 Thus, the ultimate

focus must remain on the overall impact of the States’ communities at large. It cannot be

discounted that the public servants at the ABC must be able to fully enforce any changes that are

implemented. Fully embracing blockchain would be a monumental way to assist the ABC in its

enforcement duties. If blockchain can be successfully implemented it also may lead to a plethora

of unknown, helpful capabilities that could alleviate concerns surrounding the numerous issues

existing in New Jersey’s alcohol industry.

303 Heir v. Degnan, 411 A.2d 194, 196 (N.J. 1980).
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The Future of Crypto Asset Regulation: A Symposium Transcript

Moderated By: Douglas S. Eakeley1 & Lawrence V. Lewitinn2

Speakers: Honorable J. Christopher Giancarlo3, Drew Propson4, Lee A. Schneider5, Maria T.
Vullo6, Yuliya Guseva7, Kristin Johnson8, & Steven L. Schwarcz9

Douglas S. Eakeley: Good afternoon, everyone I’m Doug Eakeley and on behalf of the Rutgers
Law School Center for Corporate Law and Governance I'd like to welcome you to our
symposium on the future of cryptoasset regulation. If you are registered at Rutgers CLE for
continuing legal education credit, three codes will be typed in the chat and read out loud during
the program so please remember the codes which you will need to include when you sign up for
the credit at the end of the session, which will also be in the chat. Now let me turn the podium
over to our co-sponsor, the Rutgers Business Law Review, represented by its two
editors-in-chief, Suhani and Lauren.

Lauren Brotherton: Thank you, good afternoon and welcome to the Rutgers Business Law
Review’s annual symposium. As Professor he said, I’m Lauren Brotherton, co-editor-in-chief of
the journal. Thank you all for attending our event, we know that you're very busy, so we're
thrilled that you chose to spend time with us learning about crypto assets from some of the most
outstanding professionals in the field. I would like to give a special thank you to Professors
Eakeley and Guseva; their efforts were instrumental to the success of this event, and we
definitely could not have done it without them. I’d also like to thank our two symposium editors
Walter Attencio and Isabel Teuton for planning and coordinating this event. If you're interested in
reviewing the information presented here today, keep an eye out for our Spring issue, which will
include a transcript of this event, and with that I’ll turn it over to my partner Suhani Patel.

Douglas S. Eakeley: You’re muted Suhani.

Suhani Patel: Two years in and still struggling. Thank you Professor Eakeley, thank you Lauren.
Hi everyone I’m Suhani Patel, co-editor of Rutgers Business Law Review. In addition, we
wanted to thank the Center for Corporate Law and Governance for their partnership and
continued support orchestrating this event. I would also like to thank our generous sponsors
currency and Holland back for making this event possible. Lastly, the Rutgers Business Law
Review is currently accepting articles and practitioner essays for first 2022 publication and we
invite each and every one of you to submit to our journal at
rutgersbuisnesslawreview@gmail.com and now I’ll hand it back to Professor Eakeley.

9 *Stanley A. Star Distinguished Professor of Law & Business, Duke University School of Law

8 *Asa Griggs Candler Professor of Law and Co-Associate Dean for Faculty Research at Emory University School
of Law

7 *Professor of Law and Head of the Blockchain and Fintech Program, Rutgers Law School
6 *Ceo, Vullo Advisory Services, PLLC
5 *General Counsel, Ava Labs
4 *Head of Technology and Innovation in Financial Services, World Economic Forum
3 *Former Chairman of the United States Commodities Futures Trading Commission
2 *Managing Editor, Global Capital Markets and Co-Host of First Mover, CoinDesk

1 *Alan V. Lowenstein Professor of Corporate & Business Law and Distinguished Professor of Professional Practice,
Rutgers Law School
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Douglas S. Eakeley: Thanks Suhani and Lauren. So our keynote speaker today is the Honorable J
Christopher Giancarlo, senior counsel to Willkie, Farr, & Gallagher, former Chair of the United
States Commodities Futures Trading Commission (CFTC), author of the terrific book CryptoDad
and much more, but we'd run out of time if we went into that much more. So, I'll turn the podium
over to Chris welcome, and thank you for joining us.

Well, thank you so much. Good afternoon everybody. It’s great to be at Rutgers Law School
Center for Law and Governance and I’m really pleased to kick off this program on the future of
cryptoasset regulation. I’m delighted to participate, alongside such a distinguished group of
thought leaders who will each share their unique observations. And I’m particularly pleased to be
here with Professor Kristin Johnson, who has been nominated to serve as a Commissioner, at my
old shop, the CFTC, where she will undoubtedly distinguish herself in public service. I was
especially pleased to receive the speaking invitation from Doug Eakeley, Professor Doug
Eakeley. It’s a bit of a blast for the past for me. In 1983, almost 40 years ago, I was a summer
associate at a distinguished old Newark firm where Doug was the junior partner in charge of the
summer Program. It was almost four decades ago, and since then Doug went on to a remarkable
career public service, nationally and in New Jersey. And when I got this call, I couldn't believe
even remembered me so thanks Professor Eakeley.

Hon. J. Christopher Giancarlo: Well, thank you so much. Good afternoon everybody. It’s great to
be at Rutgers Law School Center for Law and Governance and I’m really pleased to kick off this
program on the future of cryptoasset regulation. I’m delighted to participate, alongside such a
distinguished group of thought leaders who will each share their unique observations. And I’m
particularly pleased to be here with Professor Kristin Johnson, who has been nominated to serve
as a Commissioner, at my old shop, the CFTC, where she will undoubtedly distinguish herself in
public service. I was especially pleased to receive the speaking invitation from Doug Eakeley,
Professor Doug Eakeley. It’s a bit of a blast for the past for me. In 1983, almost 40 years ago, I
was a summer associate at a distinguished old Newark firm where Doug was the junior partner in
charge of the summer Program. It was almost four decades ago, and since then Doug went on to
a remarkable career public service, nationally and in New Jersey. And when I got this call, I
couldn't believe even remembered me so thanks Professor Eakeley.

What I’d like to do is set the scene a bit for everyone for the discussion that's going to follow and
I’d like to tell you where I think we are in the crypto evolution and its interaction with the legacy
financial system. And then I will lay out a few key foundational principles that I believe should
guide public policy, law, and governance in the years ahead.

So let's start with where we are today with our legacy financial system. If money makes the
world go around, the legacy financial system is the engine, the drive train, the gearbox, and the
suspension that drives it. And US dollars are the preferred fuel and an increasingly consolidating
group of gigantic US banks are the racing teams that dominate the global action.

The legacy system is massive, it's powerful, and it's deeply ingrained in the global economy. It's
driven by thousands of institutional intermediaries, operators, and service providers the world
around; all of whom ensure the allocation of global capital and availability of financial resources.
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The core technology of this system is account-based and recorded on centralized ledgers. Critical
data, such as information about who holds, transfers, or receives things of value, including
money itself, is managed by central intermediaries that are incredibly effective though not
readily transparent, efficient or automatically confirmable by participants in the system.

The regulatory framework for this system is entity-based, not activity-based. That is,
policymakers and regulators identify the key actors in intermediaries, like banks and securities
dealers and exchanges and clearing houses, and then register and regulate them and deputize
them to monitor and report to regulators on the activities of their constituents. In return for this,
those intermediaries are granted certain privileges, quasi monopolies and barriers to entry.

For decades, this legacy system has worked and generally worked well. It's fueled the US
economy, the largest, most diverse and most creative economy, the world has ever seen. The
system is the basis for millions of jobs and careers from Wall Street bankers and traders, to
lawyers and accountants, to central bankers, to academics and regulators and would include me.
Sixteen years as a New York lawyer, fourteen years building an electronic brokerage firm on
Wall Street that I took public, and five years as a senior markets regulator. Indeed, the legacy
financial system has supported many fine careers and fed many mouths. Yet at the same time, the
shortcomings of this legacy financial system are increasingly becoming apparent.

First, the system is slow and it's expensive. Systems for check payment and settlement,
shareholder and proxy voting, investor access and disclosure, and financial system regulatory
oversight-- once state of the art and global markets in the 20th century, have fallen behind the
times in the 21st century, and in some cases it's embarrassing. For example, it typically takes
GD\V in the United States to settle and clear retail bank transfers; in many other countries, it takes
mere minutes if not seconds. It also takes days to settle securities transactions and it's
ridiculously expensive to remit money around the world.

Hon. J. Christopher Giancarlo: It's often faster to move dollars around the globe by stuffing them
in a suitcase and getting on a plane, than it is to send a wire transfer. And yet a text message
takes seconds. This is especially so when it comes to money because of the built-in cost of
centrally verifying the world account activity and collecting activity data for so many regulated
entities. Nothing better reveals the limits of our existing financial system than the US
Government’s initial financial response to the COVID-19 pandemic. Tens of millions of
Americans had to wait a month or more to receive relief payments by paper check and more than
a million of those payments were made to people who were dead. And worse than the slow and
expensiveness of our legacy system is the exclusivity of it, the under inclusiveness of it. This
exclusivity is not only because of the system’s centralization of financial accounting and
entity-based regulation, but because it is identity-based in its method of prevention of tax evasion
and illicit illegal conduct.

Yet, in a world of over eight billion people, over a billion do not have adequate identity to access
the system. And here in the US, the situation is only somewhat better. Thus, it's the very
architecture of the legacy system and the concentrated power of its central players that makes it
slow, expensive and exclusive rather than the indifference of global consumers.
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Meanwhile, as the legacy centralized financial system has continued along its broadly effective
but creaky and under inclusive state, most other forms of human commerce have gone through a
profound digital transformation. It started with the first Internet wave of the late 20th century.
This wave could be considered an Internet of information. Wikipedia is an example of that first
wave of the Internet, a massive decentralized online reference authority composed
collaboratively by volunteers who share knowledge and peer reviewed entries online.

That first Internet wave has transformed so many human activities: from music (think Pandora
and Spotify) to TV (YouTube and Netflix), from retail shopping (Amazon and eBay) to local
transportation (Uber and Lyft), from travel and leisure (Expedia, Travelocity) to photography
(Flicker and TikTok), and from communications (Twitter and Facetime) to social networking
(Facebook and LinkedIn) and business meetings as we're doing right now on Zoom.

That first Internet wave was superseded by the second wave—an Internet of WKLQJV, in which
most every place we shop and dwell, everything we wear and drive, and every device we engage,
is being connected to the Internet.

And now we're experiencing the internet's third wave—an Internet of value. This wave is
exploring financial assets and money in digitally native forms of cryptographically stored units
of value based on public blockchain infrastructure. The breakthrough came in 2009 with the
White Paper of Satoshi Nakamoto, Bitcoin’s storied anonymous creator, that proposed using the
decentralized network of the world's unrelated computers, the Internet, to reliably reach
agreement with each other on the question of who owns what.

You might call the idea bookkeeping without a bookkeeper or at least without FHQWUDOL]HG
bookkeepers. Instead, it’s about using the computational power of the world's billions of
computers to talk to each other and provide algorithmic certainty of who owns what. The Internet
of value holds the promise that all things of value, like energy, agricultural, and mineral
commodities, contracts and stock certificates, and land records and property titles and cultural
assets, like music and art, and personal assets like votes in an election, or even personal identities
can be stored, managed, transacted, confirmed and moved around in a secured, private way from
person to person without opaque central intermediaries.

Hon. J. Christopher Giancarlo: Now, nowhere, will this Internet of value have a greater impact
than in the area of financial services, where it has the potential to unlock VFDODEOH disruptive
innovation. Frankly, it's naive to think that this wave of the internet, this Internet of value, will
not transform banking financial services, financial regulation and money itself in the same way
that earlier waves of the Internet transformed information, social interacting, retail shopping,
local transportation, photography, and music entertainment, and so many other industries. It’s
going to happen.

In fact, it's already happening. Money is changing right before our eyes, like text messages and
photographs; money is becoming digital, decentralized, tokenized, and borderless. Thanks to
stable coins, value is now transferable around the world in nanoseconds, 24/7, 365, in a way
that's increasingly decoupled from the traditional bank account-based system and correspondent
banking services. It shows no signs of abating with crypto developer activity reaching an all-time
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high in 2021. Today, more than two hundred million people worldwide, and as much as sixty
million here in the US, are participating in this technological revolution empowering creators,
innovators, and developers while introducing QHHGHG competition to the world's ever more
concentrated financial markets.

It has the potential to do banking, payments and money itself what the earlier Internet wave did
to information, communications and retail shopping. And that is: reducing cost and latency while
increasing accessibility, inclusion and economic freedom.

If we look back a quarter century ago, we see that that first wave of the Internet was greeted in
Washington in a timely, enlightened and bipartisan manner. A Democratic White House and a
Republican Congress came together to promote development of online commerce and an Internet
of information that was unfettered by inapt Federal and State law. This wise policy response
adopted the Hippocratic oath of first do no harm. Now, only time will be able to fully appreciate
the critical role that that Washington policy response had in furthering the extraordinary societal
impact of the democratization of global access to information.

In our current era, Washington's official policy response to the Internet of value has largely been
ad hoc and uncoordinated. I expect that will soon change. The scope of crypto development and
activity is too great, too fast, and too potentially disruptive for government to continue to remain
indifferent.

It's been reported that the Biden administration is preparing an executive order concerning
cryptocurrencies and just this morning, the Financial Stability Board announced that it's going to
take a view on crypto currencies, study them and put forward some policy responses. What
VKRXOG those bodies say? Is the policy response of the 1990s the right policy response for today?
Or should it be a different response calibrated to this wave of the Internet?

Now, as with all new technologies, including that earlier wave a generation ago, the Internet of
information, there are honest concerns about the use of emerging technology and illicit activities,
fraud, manipulation, and schemes that track the unwary. There are also legitimate concerns
particular to crypto innovation, such as the environmental impact of proof of work blockchains
that rely on mining. There are also systemic concerns about financial runs, and other disruptions
to the existing framework of financial intermediation, lending and payments and the manner in
which they are overseen and regulated. Some critics see digital assets as a threat to
intermediated, centralized finance.

Hon. J. Christopher Giancarlo: There is also a generational divide between operators of the
legacy financial system and the pioneers of the Internet of value. It’s something that I write about
my book, and when I call it an institutional trust gap. Legacy financial system operators tend to
be older, like me. We became comfortable with branch banking in our teens with the deposit of
our first paychecks from summer or after school jobs. Yet, today most kids form institutional
relationships with mobile phone providers and video game and social media platforms and online
retailers well before the age of 14 and well before they've set foot in a branch bank. Convincing
young people that Bitcoin and cryptocurrency is dangerous, while traditional banking is fun and
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safe is about as effective as telling them how important it is to learn to drive a manual
transmission if they have any interest in driving cars at all!

The fact of the matter is that crypto is attracted more of the interest and excitement of young
people than Wall Street has enjoyed in a generation. For them, digital technology is an essential
agent of social change and personal expression. This characteristic needs to be taken into account
and respected in any crypto policy response by Washington. The question is: how to craft public
policy that brings together these two worlds, a legacy financial system, with the new architecture
of decentralized trust. How do we respond to the Internet of value in a way that preserves the
necessary functionality of the old system, while embracing the potential advantages of the
distributed ledger architecture of the new? How do we capture its potential to reduce costs and
latency while increasing accessibility and inclusion? And how do we do so in a way that
engenders political legitimacy amongst crypto pioneers and a generation nurtured on the Internet,
tomorrow's heirs of today's financial system?

Hon. J. Christopher Giancarlo: To answer those questions I’d like to lay out for you eight key
foundational principles for crypto regulation that I believe will foster political legitimacy for
oversight of this new architecture of finance. And the first one is and perhaps the foremost, we
need national crypto policy to emanate from the legislative branch of government. In democratic
systems like the US, it's for the legislative branch together public opinion, sort through various
and sometimes conflicting policy objectives, and arrive at overall national policy in a way that's
subject to voters. The time has come for the US Congress to identify a national public policy for
crypto and then conceive and formulate a broad and comprehensive regulatory framework.

Second, national crypto policy must be established on a bipartisan basis. Crypto policy should
not be one party’s singular accomplishment or another party’s wedge issue. The growing crypto
community represents wide-ranging political views, all of which must be brought to bear in
developing national policy. And to ensure that any resulting legislation enjoys wide and, most
importantly, long lasting political legitimacy, it must be accomplished with broad bipartisan
support. Both parties must have a stake in the outcome.

Third, there must be ample opportunity for substantive public input for Congressional hearings
and legislative review and comment. This is especially important as the ethos of the emerging
crypto world is individualistic, egalitarianism, and not natively deferential to venerable
regulatory frameworks. Legislation and regulation that suggests a top down approach will not
gain the respect of the Internet generation. Congressional action and subsequent regulation must
garner industry skin in the game through active industry, dialogue and engagement. And
additionally, Congress must mandate that federal regulatory agencies respect well-established
norms of ample and fulsome public notice and comment for new rulemaking.

Fourth, Washington's crypto policy response must be comprehensive, balanced and tailored to
the unique features of this emerging technology. It cannot be a defensive program to preserve the
status quo. Rather, it must recognize a national interest in fostering healthy development of
crypto innovation, well-ordered crypto trading markets, and the contribution to the
modernization of the legacy financial system. Among other elements, such a comprehensive
national crypto regulatory framework should encompass: promotion of crypto innovation and
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national competitiveness; fostering of economic growth, efficiency, entrepreneurship and new
business formation; ensuring consumer protections and consumer benefits, including increased
financial access and economic inclusion, as well as enhancing financial privacy and individual
citizen control of their financial data. It should include oversight of crypto trading and market
activity in order to free markets of fraud and manipulation with appropriate degrees of disclosure
and transparency. And it should ensure an equal playing field of competition between financial
service industry incumbents and new entrants. And finally, it should support law enforcement,
including policing against money laundering, illicit trafficking and market fraud and
manipulation.

Fifth, in crafting national crypto policy, Congress must also act to reconsider the current
taxonomy of financial instrument regulation that divides crypto assets into securities regulated by
the SEC and commodities regulated by the CFTC. It's estimated that approximately sixty percent
of the crypto currency market consisting of bitcoin and ethereum are under CFTC jurisdiction as
crypto commodities. This security commodity taxonomy was crafted and its jurisprudence was
developed in the physical analog world of the early 20th century. It struggles to be relevant in the
21st in which the broad notion of crypto refers to a diverse and complex collection of utility
tokens, payment tokens and stable coins, NFT’s and many other instruments. Applying legacy
securities and commodities jurisprudence to such assets results in a patchwork of very different
and sometimes conflicting substantive laws and compliance obligations that collectively act to
impede innovation without conferring a great deal of consumer protections. This legacy
taxonomy encourages legal and compliance arbitrage by market participants. Innovators, often
early stage and legally funded, face constant risk of regulatory enforcement action costing
precious time and resources and putting a pall on national innovation in the financial industry
modernization. Congress must address these issues by revisiting the specific application of the
securities commodities taxonomy to cryptoassets.

Sixth, national policy should seek to realize crypto’s potential for greater financial inclusion than
has been achieved by the legacy financial system. Undoubtedly, there is a federal role in ensuring
consumer protection. Yet Congress needs to reconsider the current US approach to consumer
protection, which effectively restricts ordinary investors from participating in the most promising
new business ventures that are reserved for wealthy and sophisticated accredited investors, few
of whom are young by definition. Congress must establish a national crypto policy framework
that allows ordinary and non-wealthy citizens to engage in digital asset investment and risk
exposure in an informed and self-directed manner.

Seventh, we have to close what I call the crypto spot market gap. Depending on how Congress
addresses crypto taxonomy, it must also address the current crypto spot market gap. Let me
explain: as you know, the spot market is the immediate physical delivery market, as opposed to
markets for futures forwards and options deliverable in the future. The SEC regulates issuance in
trading of both spot and futures markets of crypto assets categorized as securities, but not the
markets for crypto assets categorized as commodities. There, the CFTC regulates trading of
derivatives of those cryptoassets that are categorized as commodities, but not securities. Yet, the
CFTC, unlike the SEC has only limited authority over spot trading of commodity based crypto
assets. Thus, no federal agency has direct jurisdiction over US trading platforms for spot trading
in non-security crypto assets, which is basically bitcoin and ethereum, as I said before: sixty
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percent of the market. As a result, there's no nationally mandated investor protection measures
against fraud manipulation and abuse in spot crypto commodity markets of the kind that are
common in US derivatives and securities markets. Last week, CFTC chair Rostin Behnam,
testified before Congress about the agency's regulatory oversight of digital assets. He referred to
the regulatory gaps presented by innovations in the financial markets and the lack of a viable
substitute for a functional regulatory oversight regime for the cash commodity digital asset
market. In his quite thoughtful remarks, chair Behnam noted that there are distinguishing
elements of the cryptoasset commodity cash market from other cash commodity markets that
make it suitable for direct CFTC oversight. Although I was reluctant to do so during my
chairmanship of the CFTC out of concern for institutional mission creep and loss of agency
focus, I now support extending the CFTC’s oversight over the spot crypto commodity markets. It
is time to close this regulatory gap over spot crypto commodities with the oversight of the
world's most experienced and most successful crypto regulator, the CFTC.
My support, however, for the expansion of CFTC authority over crypto commodities comes with
one major condition. That is, that it must be accompanied by Congressional authorization of
crypto market self-regulation. Which brings me to my eighth and last principle: self-regulation.
The US has a long and successful experience with financial market self-regulation. The
American futures markets have operated with self-regulation since the 1850s, back before the
advent of federal regulation in the 1930s. On the securities side, the New York Stock Exchange
and NASDAQ are self-regulatory organizations what we call SRO’s. And so, is the financial
industry regulatory authority or FINRA, which oversees securities brokers and broker dealer
firms. It's hard to deny the significant connection between longstanding self-regulation alongside
federal regulation and the systemic stability and outstanding global competitiveness of US
futures and securities markets, the world's largest and most dynamic.

In the most basic terms as a self-regulatory organization is a private or quasi-governmental
organization that has the power to set rules and standards over its members. SROs often derive
their authority from a statutory basis and remain subject to the ultimate oversight of a principal
regulatory agency. There is broad support and momentum for self-regulation within the
cryptoasset industry. A number of voluntary cryptoasset working industry organizations have
emerged in recent years, recommending best practices and promulgating codes of responsible
crypto conduct, such as the “Crypto Market Integrity Coalition” announced just last week.
Interest in crypto self-regulation is perhaps unsurprising given its advantages over exclusive
government oversight. Most notably, SROs place greater authority in the hands of industry
experts that are most familiar with market practices and emerging issues. SROs promote the
specialization of knowledge, focusing on issues unique to their industry or sector. Importantly,
authorizing an SRO with industry member funding would ensure that American taxpayers would
not bear large additional costs for crypto oversight, an issue that's important to an increasing
number of policymakers in a time of ballooning federal budgets. Finally, a cryptoasset SRO
would serve as a hub for resources for members and the public not provided under current
regulatory regimes. Crypto asset SROs would provide enormous benefits to the market.

So, as I draw to a close, I say that it's time for Washington to respect the enthusiasm for
cryptoassets and financial innovation by a new generation of Americans with a thoughtful and
balanced response, not an uncompromising one. Congress should reduce regulatory risk to this
new dynamic, this new cohort of financial innovators by enacting a comprehensive and
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salutatory policy framework, specifically designed for this asset class. At a minimum, that policy
framework must promote continued innovation, foster economic growth and a level economic
playing field, ensure appropriate consumer protections and benefits, such as financial access and
inclusion, and support law enforcement, including against money laundering, illicit trafficking,
market fraud, and manipulation. This policy framework should also include a key role for
industry self-regulation that has well served America’s legacy financial markets.

As we move today to our broader discussion here at Rutgers, I say there's an important role for
the legal academy and for this institution, the Center for Law and Governance. You know as well
as any of the evolution of the US legal and regulatory regime that has governed American
finance for coming on a century. And yet, in your engagement with today's students this
institution appreciates the contemporary diminishment of legitimacy of legacy institutions and a
new generation growing interest in decentralized systems and trust in technological consensus
mechanisms. The academy has a role to play in bringing together the legacy financial system and
the new architecture of decentralized trust in a way that enhances political legitimacy amongst
the generation nurtured on the Internet - tomorrow's heirs of today's financial system. I believe
that if we act now, together, we can harness this wave of innovation for far greater financial
inclusion, capital and operational efficiency and economic growth for generations to come. Let's
work on it together, thank you very much.

Douglas S. Eakeley: That's great Chris. Thank you so much for the thought provoking and
inspiring remarks and for joining us today. So next up is our first panel. But before we get there,
I need to make an announcement for those of you in the audience, who have signed up for
continuing legal education, the first code word is crypto. And with that, let me turn the podium
over to Lawrence Lewitinn, the Managing editor of the Global Capital Markets and co-host of
First Mover at CoinDesk and the Moderator of our first panel, Lawrence.

Lawrence V. Lewitinn: Thank you, Professor Eakeley as well as also Yulia Guseva, Katie Sferra
and everyone at Rutgers Law School, Suhani and Lauren and the Rutgers Business Law Review
for putting this together, this fascinating events and to anybody else I didn't mention. As I said,
it's fascinating and it's just starting, and, of course, thank you Commissioner Chris Giancarlo for
his insights on what Congress should do and how they should act on crypto regulation, the
potential for self-regulatory organizations in the industry. Well it's clear that 2022 is going to be a
critical year in digital asset regulations, we see this right now in DC. It seems that every week
there's another hearing that has to do with trading or stable coins or Central Bank digital
currencies of the like. And any other aspect of this nascent, but rapidly growing industry so
luckily, we have three practitioners, who can offer their incredible insights on what should
happen, and what could happen this year and in the coming years. Each of them will give a brief
overview of what they see is coming down the pike and I’ll be followed by some discussion and
some hopefully we'll get to some questions from the audience. And if it's anything like the
conversation we had just a few days ago together. This will be truly an incredible discussion, so
we have a panel of distinguished practitioners, as I mentioned, is Maria Vullo, who's the CEO of
Vullo Advisory Services and is also an adjunct professor at Fordham Law School from 2016
2019. [During] some of the most critical years in crypto, she was the New York state
superintendent of the financial services which oversees the insurance companies, banks and
non-depository institutions such as crypto exchanges. They are the Agency, as you may know,
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which gives out the bit license. And after this Villa we have Drew Propson of the World
Economic Forum, where she's the head of Technology and Innovation in financial services. Miss
Propson has also written on fintech regulation and financial inclusion. Like me, she's an MBA
from Columbia Business School but not like me, she also has another MBA from London
Business School, a PhD in Spanish literature from UC Berkeley, and a Bachelor of Fine Arts
from the University of Washington. Finally, we'll hear from Lee Schneider, he's general counsel
at Ava Labs, they are the folks behind Avalanche, the finance focus layer one smart contract
platform started by Cornell Professor Emin Gün Sirer. Mr. Schneider is the co-host with Troy A.
Paredes of the podcast Appetite for Disruption. He has been involved in crypto for several years
now, including Genesis Block, Block One, and the Digital Pound Foundation, which is of course
relevant as we discussed Central Bank digital currencies. He is also, he was also at BNY Mellon,
Convergex, and Debevoise, Plimpton. So let's start off with Maria.

Lawrence V. Lewitinn: Are you there.

Maria Vullo: Yes, I'm here.

Lawrence V. Lewitinn: Fantastic Maria, so take it away.

Maria Vullo: Thanks Lawrence. It's great to be here, and thank you to Rutgers Law School for
convenng this panel. Chris Giancarlo, it is great to see you and to hear from you and I certainly
hope that, in 2022, Congress does what you're suggesting, or at least comes together in a
bipartisan way and comes up with something. Let me provide a few introductory comments,
before we get into a discussion, as Lawrence said, of my views of where I think we are now and
where we are going, and from the perspective of a former state bank regulator. Chris talked a lot
about the regulatory environment in the US and in particular the CFTC and the SEC. Let me
start by commenting on this: I think we can all agree, this is a reality that crypto is facing, that
the United States has a fragmented, or some might say a specialized regulatory system, where we
have different regulators that do different things but there is overlap among them. Secondly, as
part of our regulatory system in the US, there are a number of definitional questions that come up
when there is a new asset class or a new issue to consider -- and this is not new -- but with crypto
the definitional issues are increasing as the advancement of this innovation is ahead of
government and government regulation. We are seeing more of the definitional questions,
similar to what Chris Giancarlo was talking about, with respect to, is it a security, is it a
commodity, and when you have our type of regulatory system, it is not unusual for regulators to
have what we call turf battles. And as a general rule, regulators each expect to protect their own
turf and will assert jurisdiction over the new asset class or new issue.

So, with crypto, we have the SEC asserting jurisdiction over securities, we have the CFTC
seeking broad jurisdiction over commodities, both the futures and spot markets. In addition, the
banking regulators, and I was one, are involved because crypto is different; it is not just a
question of securities versus commodities, but crypto is also a banking-type product, and it was
actually the state banking system that utilized traditional money transmission laws to regulate
crypto in the beginning - that's where New York’s Bitlicense came from, State money
transmission laws. Initially, the banking industry was not actually in favor of crypto, and it didn't
appear that a lot of people thought this was a good thing and many expressed the view that this
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was just all criminal activity. But now we're seeing, years later, the industry embracing it and
what we have now, what has been happening over just the past month or so is we have the claim
that stablecoins should only be issued by banks through the federal banking system, so there lies
yet another turf battle. This turf battle will be between the state banking agencies versus the
federal government, with issues of preemption involved. Certainly, I do think that the President's
working group’s recommendation of legislation is a good way to move forward, as opposed to
asserting regulatory jurisdiction as happened with the OCC’s fintech charter which created
litigation between the federal government and the states, that I actually was a party to when I was
superintendent. There is a lot here, it's an incredibly exciting time, and I want to be an optimist
to believe that we are going to have some type of an alliance among the agencies to release turf
to arrive at a solution. That leads to the question which I am going to throw out, is this going to
be a new regulator? I understand the self-regulatory concept, but how do you have stablecoins
not be through the Federal Reserve somehow?

Maria Vullo: How do you not use the banking regulators? How do you not have the SEC dealing
with securities, and how do you not have the CFTC dealing with the futures markets? If there is
going to be special legislation for crypto, are we going to add yet another regulator? And that's
what Dodd Frank did – it added another regulator for consumer protection, the Consumer
Financial Protection Bureau. We are in a very interesting time right now. I think it's a fascinating
time to be involved in this issue and I will add, this is United States federalism at its best. And
with that I will turn it over to the next person. Thank you.

Lawrence V. Lewitinn: Thank you, Maria. Drew Propson from World Economic Forum, are you
there?

Drew Propson: I am, yes. Thank you, Lawrence. Thank you also to those organizing this event,
really a pleasure to be here with you all today. Where I’d like to kick off is in taking a step back
to consider the macro perspective. When we talk about cryptoasset regulation it can be quite
helpful to zoom out and think about our ultimate objective, as well as reflect on what the current
regulatory environment looks like across the globe. Essentially, we need to ask ourselves: how
do all the pieces of the larger puzzle fit together and what does that larger puzzle look like? Why
is it that we need regulation for cryptoassets, or do we? Maybe that's a question. We’ll need to
examine regulatory goals from a global perspective and consider what this means at the national
level, since global goals inherently necessitate collaboration. We can then explore how the US
situates itself within this more global perspective.

When I think about what it is that we're really trying to accomplish and why regulation comes
up, I believe most, if not all of us, would agree, that it's essential to society and to the economy
to have a well-functioning, efficient, effective, inclusive and stable global financial system. So, if
that's what we're really aiming for, that’s our main goal, what is it that we need to be thinking
about in order to achieve that? I would say the core ingredient is innovation. We want to be
constantly thinking about how we can promote, really foster, innovation, and in a responsible
way. That is most definitely not simple. As part of the responsibility component, we need to
identify new risks that we might see surfacing as a result of innovation, and mitigate those risks
so as to ensure a stable financial system which, again, I think we would all agree is what we're
aiming for.
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If we step back a little bit further then and say, okay, if that's our goal, and we all have this more
or less shared goal, well then, one might anticipate that we're all taking the same approach
globally. This, of course, though, is not the case. We're seeing very different regulatory responses
to cryptoasset growth. And it's such a wide spectrum, which leads us to understand that effective
regulation is going to be a challenge. It is going to take time. It is going to take patience and
collaboration. But hopefully we can get there.

Let’s examine this wide spectrum of responses. If we're looking at the national level, on the one
extreme we have countries like China, for example, where there is now a full crypto ban. Crypto
transactions and mining are completely prohibited. And if we flip to the other side of the
spectrum, we see countries that are fully embracing cryptoassets, and here we could take the
example of El Salvador, which this past year adopted bitcoin as an official currency. And then I
would say that most countries sit somewhere in between, and not on the extremes. In general,
countries in the EU, for example, are broadly somewhere in that middle. Also, as more research
and information on cryptoassets becomes available, we do encounter some differing perspectives
within nations, and even key entities changing their perspectives, which leads to some movement
on the spectrum. Here, Russia might be a good example. It looked as though there would be a
full out ban on crypto for a while, with the Central Bank leaning in this direction. However, the
President has recently voiced a different perspective and it seems as though there might now be
regulation coming down the pike within the next week or so. The stated goal for regulation
versus a full ban is that cryptoassets can be monitored and controlled more effectively with
regulation.

To recap then, all in all, there is a wide spectrum of national regulatory responses to cryptoasset
growth. We also must note that originally, the intention was for cryptoassets to have no borders.
So we need to then be working across nations, across regions, at the global level, to come
together on some type of guidance, standards and regulation. The IMF is very encouraging of
this, and has called on the FSB in particular, the Financial Stability Board, to actively work with
them on establishing some form of global collaboration. The one thing I really want to point out
here is that this quite obviously is an arduous task. If we look at a similarly difficult global
challenge, data regulation and data privacy, and we just consider even three countries – the US,
the UK and China – we know that it is not possible for these nations to come together on one
approach. So if that's not possible, then, how are we going to have global cooperation around
crypto? I think it's important to be realistic here on what is attainable, but given the shared
ultimate goal, certain collaborations will be possible for the advancement of responsible
innovation.

Finally, I'll just point out where I believe the US sits on the spectrum mentioned earlier. I would
say that the US is quite squarely in the middle. Others might say that attitudes have been
changing and maybe the US has moved some on the spectrum lately, and that may come into our
discussion later on, but I will leave it at that for now. Lawrence, happy to hand it back to you.

Lawrence V. Lewitinn: Thank you Drew. Thank you very much, and our final person is Lee
Schneider from Ava Labs, Lee you have a lot to say about definitions and the like to start off so
take it away.
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Lee A. Schneider: Thank you Lawrence and again just as everybody else said, this is a great
opportunity, I really appreciate being invited to speak with such an august group of folks and
Chris Giancarlo always does a great job with this stuff, so it's a hard act to follow, so thank you,
Chris. I usually introduce myself in meetings and in panels and things like this, as General
counsel of Ava Labs and general nuisance in the blockchain world. And so I’m going to try to
make a little bit of a nuisance of myself right now, just in keeping with my view of how I should
act. As Lawrence points out, and as Maria alluded to, I wrote a blog post at the beginning of the
year, with my new year's resolutions, not just for myself, but for everybody in the blockchain
space; probably a little grandiose in that thinking. But the first of my resolutions was that
definitions matter. And it's especially important here, because people talk about
“decentralization”; people even talk about: virtual assets, virtual currencies, cryptocurrencies,
cryptoassets, digital assets, the list gets longer and longer every time somebody else weighs in. I
often feel like those things are discussed, but not well defined and, for me, being a technical
lawyer and worrying about how I’m supposed to give good advice to people, I really need to
know what we're talking about so that I can think intelligently about what laws should apply.
And when I talk about this sort of generally, I also weave it in with my second resolution, which
was that we should care about the nature of the asset. Or at least if we decide we're not going to
care about the nature of the asset we should do that with our eyes open. The example that I have
been giving this year is the difference between bitcoin and the “fart jar” NFTs, which I find
highly amusing because I’m basically five years old, but everybody should look up the fart jar
NFTs. Maybe you should even mint one yourself. I'm still contemplating that, although I don't
want to be laughed at by my college-aged children for that. And look, I am in favor of regulation,
but I kind of don't think that bitcoin and fart jar NFTs are the same thing and deserve to be
regulated in the same way. Not “I kind of don't think;” I absolutely don't think that that's true. So
the way that I think about this is, I need to understand what the nature of the asset is that we're
regulating. To Maria's point earlier, if it's security tokens, probably I think it's good that the SEC
regulates that or some other securities regulator regulates that. If its derivatives or swaps tokens
on commodities, great, the CFTC has a lot of expertise there and I would like them to continue to
regulate that. So how do I think about this at a general level, though?

I think there's sort of three important things when you think about the nature of an asset; one is
its utilization. The second is its valuation and the third is it's legal classification; there's
obviously other things in the world. But those are sort of the three primary ones that I look at,
and when I think about the nature of the asset, when I want to care about the nature of the asset,
those are sort of the three things that I think about in particular. So definitions matter, we should
care about the nature of the asset when we think about utilization valuation and legal
classification.

I actually have five things for my New Year's resolutions but you'll have to look at my LinkedIn
post. I’m just going to jump to a third one, and that is: we should stress market integrity. This
dovetails with a lot with what Chris was saying in his opening remarks, with what Maria talked
about and with what Drew talked about. So market integrity to me is super important here, for all
the normal reasons we think that market integrity is important with regard to financial
instruments. But also with regard to the way other markets function. One of the big points Chris
is making with the SRO is, we need to get these markets to have integrity and one of the ways to
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do that is to have an SRO looking over it. Whether that SRO should be looking over fart jars in
addition to bitcoin, Chris and I might have a slight disagreement on that score. But market
integrity, when I think about it in this context here's where I head. I head to: boy if all assets are
tokenized, whether they are physical assets or intangible assets, or natively DLT assets, they're
all tokens and they're all trading on the same platforms. The DeFi protocols, the centralized
exchanges, like the Coinbase and Krakenand Binance. Then what we're really seeing is this
massive marketplace of all different asset classes intermingling together, and I want that gigantic
marketplace to have market integrity. I'm not necessarily sure it needs DOO of the rules that we
have in place under the securities laws, or under the swaps laws in the US and similar rules in
other jurisdictions. So maybe it's time for us to move in the direction of a broader idea of market
integrity, get back to first principles as my podcast co-host, Troy Paredes, likes to say: get back
to first principles and moe importantly figure out what those first principles are. Drew alluded to
this very well, I think, in her remarks. And let's rethink what we mean by market integrity in a
world where everything trades together, rather than stocks trade over there, and bonds trade over
here, and commodity futures trade over there, and spot wheat trades somewhere else way out in
Kansas or Oklahoma or wherever that is. And that's the direction of travel that I see for this
world and it's all because of thinking about definitions, thinking about nature of assets, and
thinking about the fact that all of this is coming together in one gigantic place, known as the
internet. Thank you very much.
.

Lawrence V. Lewitinn: Thank you, Lee. So let's kick it off with this discussion about who
regulates what, or who VKRXOG regulate what we heard Commissioner john Carlo just say that he
believes that the CFTC should regulate the spot markets in crypto. So now we Maria you were a
State regulator let's start off with this discussion on at what level should this be done? I mean we
have a lot of states regulating crypto on their own filling in many ways, filling the vacuum that
the federal government currently has, but should it be a federal should it be a federal situation?
Should it? And, if so, and we have a lot of alphabet soup of agencies or scrabble towels,
however, you want to define it, [laughter] but which one does what? Is it this the CFTC? Is it the
SEC? My apologies to Commissioner Giancarlo, or is it somebody else? Or should it be broken
up in kind of what kind of what Lee was saying, where, perhaps it depends on the asset and
maybe stable coins do get regulated by, I don't know, CCFDIC. How would you break it down
and who gets what?

Maria Vullo: It definitely depends on the asset, and the SEC and the CFTC are traditionally
involved with assets that are also regulated elsewhere. So that's not an unusual circumstance. The
real battle between regulators, I believe, is in the banking industry. When New York did the
Bitlicense and then other States followed through their money transmission laws, in regulating
these companies that were buying and selling virtual currency or operating exchanges, the CFTC
asserted jurisdiction, the SEC asserted jurisdiction, and that wasn’t a regulatory clash.
Obviously, definitional questions arose, is this a security or is it a commodity, but the states were
regulating the entities. But overall, now, Chris raised an incredibly good point, many good
points, but the point relevant here is that the banking world generally doesn't regulate fraud and
manipulation on an exchange, in particular here, exchanges on the spot market. Then, when you
get to stablecoins, you're now talking about something very different because as Lee was talking
about trading and we need some trading oversight, but when you're talking about financial
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inclusion and payments and the use of crypto for all of that and stable coin issuance, you're
getting into something that's not simply trading, meaning speculation on the value of this thing,
but rather using this thing for payments, possibly global payments, and that's where you get into
banking. That is in addition to the CFTC and the SEC, so I think all of these things really need to
be worked through. There will be an issue – just like there is with banking historically -- there
are state banks and there are federal banks and there will be questions as to whether there might
be preemption of the States and State laws that might regulate consumer protection and other
laws.

Lawrence V. Lewitinn: So Drew, you were you know you didn't your discussion, you said that
this obviously can't happen just in the US alone that there are global implications for all of this
regulation. Do you think that there needs to be more coordination among entities among
regulation regulatory agencies throughout the world so that everyone's on the same page? Or do
you think that perhaps it's okay to have a little bit of healthy competition amongst countries
because they have such different outlooks anyway that it shouldn't be a little bit of a free for all,
if you will, with some minor coordination that might have to do with fraud and the likes that?
Where do you see it falling?

Drew Propson: So I think the answer is yes, there should be more collaboration. I think that is
definitely in the works, and I really see appetite for that across the board. I also think we are
going to have more competition, right? Whether we want it or not, it's going to be there, it's just a
reality. We are going to have national interests that don't always lean towards full collaboration.
So I can see it on both fronts.

I do want to speak also to what's happened over the last couple years in terms of getting the
private sector into those conversations on collaboration as well. It’s not just public-public
cooperation we’re seeing. A few years ago – whether we were talking about fintech,
cryptoassets, what have you – it used to be one poor regulator in the room, and all the private
sector fingers pointing at that individual saying, “we could do so much if it weren't for you”, sort
of thing. Really, I haven't seen that in a while. I feel like it's much more collaborative now,
particularly as we're looking at new technologies, new uses of technologies and thinking through
circumstances where there is more or less a learning opportunity across the board. I've noticed a
lot more open doors on that front, on educational conversations within a region, as well as across
borders, that are really quite positive so I am optimistic there.

Lawrence V. Lewitinn: Thank you. Lee, how about you, you have all these jars piling up, how do
you want to see them regulated in terms of… do you think it should be, and of course you're in
the private sector… How do you see it fitting in terms of should it be global, should it be local
should it be national?

Lee A. Schneider: I think, from a realistic standpoint it's hard for us to see what global regulation
is going to look like, as Drew pointed out in her remarks. We've got a big disjunction between
what's going on in China versus what's going on in Russia versus what's going on in the U.S.
versus what's going on in Gibraltar etc., etc. And, you know, as Maria pointed out, even in the
U.S., where we're just one country, but we have how many regulators Maria? fifty-one (51) plus
seven (7) or eight (8) or ten (10), right? And we can't even get coordination amongst those
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regulators. Look, from a realistic standpoint we're not going to do that because regulators are
going to think about what their country thinks is important from a policy perspective. And I don't
want to necessarily presume to tell everybody else in the world what should be important from a
policy perspective. The flip side of it is, and the regulators definitely need to be thinking about
this, everything that happens on blockchain pretty much is global at this point and that's the
beauty of blockchains. Now you can, in your country, interfere with people's internet access and
thereby interfere with their ability to participate on blockchains and whatnot, but the rest of the
world which has primarily uncensored access to the internet is going to continue moving those
blockchains along. This is exactly what we saw when China banned bitcoin mining. The bitcoin
blockchain had a few days of lower hash rate and then boom! all the miners left and they went
somewhere else, and all of a sudden, we were back to the same hash rate within I don't remember
a week or ten days or some incredibly short period of time. So that's going to happen around the
world, no matter what you do and we need to sort of think about how regulators and us as
stakeholders in what the regulators do need to think about those realities and how to cope with
them. The last thing I’ll say here is, that as a lawyer practicing in the space, I have been
consistently giving advice to all of my clients, both when I was in private practice and as an in
house lawyer, that everything we do on blockchain happens globally automatically, and so we
need to be thinking about which regulators we will be interacting with the most and make
judgments, some of which are risk based about how we should proceed. It’s those risk-based
judgments that I think we lawyers need to do a really good job helping our clients think about.

Lawrence V. Lewitinn: Thanks.I you know I found it interesting that all three of you, not one has
said an answer to a question that was posed by somebody in the chat. I'm not saying that it was
post directly to you, but nonetheless it's something that you guys didn't even think of. But i'm
wondering if there's a reason for that and that is should have separate regulator be created in the
United States for instance, to regulate digital assets? Or do you think that we have just the right
infrastructure now in place and all you need is just a little bit of legislation to give the green light
for different agencies. Do you think that infrastructure is already in place that we don't need
another agency to regulate it, each one of you short, yes or no.

Lee A. Schneider: Go ahead, no sorry Maria… I think that's an incredibly difficult question to
answer. My gut reaction is - If you tell me what type of crypto asset you want regulated, then I
can probably find you a regulator who can handle it, but there are some areas where you know,
maybe there are missing links. Just to go back to my love of fart jars, to the questioner, do you
think fart jars should be regulated? I don't know. Were pet rocks regulated when I was a kid?

Lawrence V. Lewitinn: Perhaps by the EPA yes. (Laughter)

Maria Vullo: Yes, I raised the question in my remarks about a new regulator, I think that's likely
not a good idea, since there's overlap in aspects of crypto or types of crypto assets and existing
regulatory structures. So, I think it's likely to be the better answer to have statutory definitions of
what is and is not regulated and what those things are and how that should be addressed going
forward. But, there would still have to be regulatory discretion going forward as well, because
there always is a need to address certain issues. But I think a new regulator, given the fact that
there are many different exchanges, this needs to be addressed because we have the same asset
being bought and sold on different exchanges and that's probably not the best way of handling
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that. I actually am much more optimistic on the ability to globally address these issues once the
United States addresses it. There are vehicles for the United States to do it, such as through the
Basel Committee, which is a committee of countries that deals with banking matters and
financial regulation globally. FATF, which is involved in global financial crime matters, can also
be involved. I think there are several ways to do it, and certainly with the major countries that
are important being involved with the United States, it can be done.
Lawrence V. Lewitinn: So Drew, your thoughts on this…

Drew Propson: The only thing I would add here is that this would only be a good idea if there
were a way to do it that would reduce complexity, rather than add complexity. Then I would be
all for it. I'm not sure that there is though. In general, we need to streamline more than add
complexity and we should be pushing in that direction.

Lee A. Schneider: Market integrity is the way to streamline and reduce complexity Drew, I think.
I think it's the area where you can get the most people to agree because all the different financial
services regulators think about market integrity a lot for whatever the market is. It could be the
market for mortgages and other types of personal loans. It could be the market for large
institutional loans. It could be the market for stocks, bonds, etc, etc,. Sorry I’m pushing my own
narrative here, but I do think that more of a focus on market integrity and thinking about what we
mean by market integrity is to me where we can do some of that streamlining.

Lawrence V. Lewitinn: So, speaking of markets, I mean we have DeFi, that's been growing
massively over the past couple of years, these are decentralized exchanges, we have DEX’s, we
have decentralized methods by which people can borrow and lend crypto. How does that get
regulated if there is potentially no single entity, no company behind it to necessarily regulate?
And that kind of that also brings up stable coins, because over the past year we've seen the rise of
algorithmic stable coins which don't necessarily have the same situation as asset-backed stable
coins they're using mathematical equations to back them up. Where would DeFi and those
algorithmic stable coins fall? I'll ask you first Lee and I want to hear you because you're basically
a huge part of this now.

Lee A. Schneider: So it's a good question Lawrence and I don't want to come across as making
people think that I think that I have all the answers… I’m not sure that I do. As we see these
different marketplaces moving in the same direction, I think we can sort of – and by moving in
the same direction, I mean all of this trading happening in the same place - I do think we can
identify actors who can be subject to regulation. The DeFi question is maybe the toughest
question of all, and the reason it's tough is because it's self-executing code that nobody is in
control of, at least if you get to sort of true DeFi as opposed to DeFi in name only. And the
reason that's a tough question is because we don't have really good smart ways as lawyers or
policymakers of thinking about what it means for something autonomous to be functioning on its
own. And we don't have good ways to think about that in the context of autonomously driven
vehicles, to the extent we're getting close to that. We don't have good ways to think about that
from the standpoint of machine learning algorithms, which even the programmers of those
algorithms often can't predict the output that's going to come, and the machines learn and make
decisions on their own. That's only going to get heightened as we get into artificial intelligence
or augmented slash artificial intelligence. So I think we're heading in some really interesting
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directions that may cause us to rethink the ways that we treat technology and we treat the
responsibilities associated with technology as well.
we treat technology and we treat the responsibilities associated with technology as well.

Lawrence V. Lewitinn: I want to hear from Drew and Maria but Chris Giancarlo you wanted to
weigh in on this, feel free to chime in.

Hon. J. Christopher Giancarlo: Thanks Lawrence you know I think we struggle with the DeFi
question, in part because we only visualize the challenges of the new technology and perhaps
don't appreciate the opportunities of the new technology. We're so wedded to our entity based
regulatory framework/mindset, you know the way regulators traditionally, in an analog world,
regulate any ecosystem as they look at the system and they identify the intermediaries, the
centralizers, the choke points… then they license them, they give them certain duties like
collecting and providing information to the regulator. In return, they hand them little quasi
monopolies and various entry. And that's how the system works basically the regulator's
deputized the major entities, but that's an old way of thinking when value is put on a blockchain,
we don't need to think about entities anymore. We start to need to think about moving from an
entity based regulatory structure to an activity based regulatory structure where we can see all
activities in the system and then use pattern recognition and other AI techniques to identify bad
behavior and then go after the actors. Although that may seem formed in financial services, it's
what we do every day in highway law enforcement. We don't stop cars before they get on the
highway at a toll booth and say, give us your bank account information, give us your social
security number, gives us your driver's license so that if you do something wrong, we can stop
you. Everybody can get on the highway, and we use pattern recognition, we look for speeding,
we look for wrong driving to pull them over and then get their identity. So, we can use an
activities-based approach in a blockchain based system rather than an entity base. So, I think
what's holding us back, and I mentioned this in my remarks is that both that entity structure and
the current methodology of KYC, which is identity first transact second, we can actually go to a
system where you don't need to put up identity to buy a $10 sandwich in a blockchain based
transaction. But if a pattern shows that there may be some money laundering going on at a
certain sandwich shop, then we can move in with law enforcement. So, we need to move away
from having barriers to participate in this new technology, because we are gathering all this
information up front and move to a system where we use AI, as Facebook and as Amazon does
every day, to recognize patterns of behavior and then get the identity as a second step. Transact
first, identity second.

Maria Vullo: I would love to respond to that sorry Lawrence, go ahead.

Lawrence V. Lewitinn: No, I was just gonna say that as regulators currently regulate the entities
not just the activities, does that mean, going back to the previous question, that perhaps the ideal
structure is to have a separate agency that does regulate crypto transactions and the like using
activities, rather than focusing on the entities? Or do you think that the current infrastructure,
then, can handle DeFi as well?

Hon. J. Christopher Giancarlo: We started… go ahead.
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Maria Vullo: First of all, there is the US banking system and the non-banking system, including
hedge funds and others, they all serve as financial intermediaries and it's a tremendous system.
It's the system that we have and it's very entity based, and we regulate the entities, who are
financial intermediaries. They're not actually the people that are purchasing and selling the
goods, they are the intermediaries providing the payment stream for those purchases. And I’d
love to have somebody from the FBI in on this conversation to say whether or not we should do
KYC, and that we're going to throw away the Bank Secrecy Act, and the Patriot Act, and OFAC
sanction laws and say instead that we're going to look at activity, because we actually do look at
activity from a law enforcement standpoint. But it's having all of that data in an upfront basis
through the entities and putting the onus, yes, on the entities, to collect that information, above
certain levels, you know the $10 sandwich is not going to be a problem. But the entities are
collecting the information and, yes, about 10% of that information is actually used by law
enforcement, but every time Congress tries to reduce those limits, law enforcement, the FBI,
DOJ they all say no, no, no, we want all of that data. So, it'd be very interesting to see- I don't
think we can change our entire system to being activity based but it doesn't mean that we
shouldn't be defining the activity of the crypto asset participants in ways that make more sense
for monitoring this particular type of activity.

Hon. J. Christopher Giancarlo: We tend to confuse the current methodology of KYC with the
policy of anti-money laundering. The current methodology is actually a pretty crappy
methodology. It's got a 96% false positive rate. We spend way more money and collect way more
information, and from a civil libertarian point of view, it's terrible how much information the
government captures compared to how much actual crime they uncover. We've got to see this
technology as a breakthrough in our ability to actually do better anti-money laundering be
better/much more efficient in fighting crime without having to take so much of our fellow
citizens financial information. So, I think what's holding us back, I think, in many ways from
really fully exploiting distributed ledger technologies is our weddedness to our existing
methodology of bank transactions of kyc, which is all an identity first, transact second. That's
why it's so financially under inclusive, because so many people do not have adequate identity to
use the system, but as long as we insist on the current methodology of getting identity first, we
make it slow, we make an exclusive we make it expensive, we can do so much better if we stop
being so wedded to just getting all this data, and I think people are becoming increasingly
concerned about how much data governments collect on their activity. You know we've been
very concerned about a social media collecting data I think people are going to increasingly
become concerned about government collecting all that data too.

Lawrence V. Lewitinn: So Drew, I want you to weigh in real quick -you got a round of applause
from Lee over there- Drew I want you to weigh in real quick and we'll wrap it up in a couple of
seconds. the other panels coming in.

Drew Propson: I know we need to wrap it up pretty quickly here so just to say on the
activity-based approach versus entity, there's a way of layering the two together, something that
comes up very frequently in conversations around fintech and big tech regulation as well, so I do
think there's a lot more we can do there. On the data piece, and how much is collected and the
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privacy component, that could be a whole other event! Perhaps the next panel can dig into that
some.

Lawrence V. Lewitinn: Just before we go, I just want to ask everybody one sentence only what
do you see coming up in the next 10 months let's start with Maria.

Maria Vullo: I think we're going to see the OCC and the Federal Reserve taking control over
stable coins and maybe something on a central bank digital currency.

Lawrence V. Lewitinn: Drew.

Drew Propson: Maybe I’ll end where I started, which is, I think, greater collaboration across
public and private sectors, and also at the global level.

Lawrence V. Lewitinn: Lee.

Lee A. Schneider: Nothing new is going to happen in the US, everybody should take a look at
the market in crypto assets regulation in Europe and see what happens there and what the
implications of that will be.

Lawrence V. Lewitinn: And might as well ask you, Chris, what do you think one sentence.

Hon. J. Christopher Giancarlo: I think 2022 is going to be the year of jockeying and Congress for
different proposals, and I think 2023 will be the year when we see actual federal legislation.

Lawrence V. Lewitinn: Great.

PANEL # 2
Douglas S. Eakeley: Okay, thanks, thank you Lawrence and panelists and Chris. Now we need to
move on to our second panel if we may. But before I introduce the panelists let me mention that
the second CLE code word is fintech then text the code. Now for the panelists. Yuliya Guseva is
a professor of law here at Rutgers Law School and head of the fintech and blockchain program
of the Rutgers Center for Corporate Law and Governance and, I might add this symposium was
her brainchild I mean this was this was Yuliya’s conception and organization and it's just been
fabulous and I probably should have thanked her at the beginning of the of the program is as
well, but Yuliya thank you for this. Robin Johnson is the Asa Griggs Candler Professor of Law
and Co-Associate Dean for faculty research at Emory University School of Law. As Chris
mentioned before, President Biden has nominated her to serve as a Commissioner of the
Commodities Futures Trading Commission. And Stephen Schwartz is a Chaired Distinguished
Professor of Law and Business at Duke University. We are going to start with Professor
Schwartz and after all three panelists have presented, we will try to present them with a few of
the questions from the Q & A function, or the chat. So Stephen.

Steven L. Schwarcz: Thank you Doug, and my paper actually addresses the last issue that came
up on the former panel. The Financial Action Task Force (FATF) has been concerned about that
issue, and they are arguing that countries should require virtual asset service providers (VASP’s)
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to govern the stablecoins, so there will be parties who could enforce regulations such as KYC
(know your customer). My paper also asks, what if it's P2P, person to person, and there are no
intermediaries. I think, at least theoretically, the problem will not be any worse than we have
with cash.

My talk is about global stablecoins. For context, I think there are two types of digital currencies
that are likely to come about in the next few years- central bank digital currencies and
stablecoins. Central bank digital currencies (CBDC) are essentially set up by central banks; I
have an article coming out in volume 102 of the Boston University Law Review in April,
“Regulating Digital Currencies: Towards an Analytical Framework,” that talks about CBDC at
length and compares them with stablecoins. Today I’m going to talk about stablecoins, especially
global stablecoins.

Stablecoins essentially are non-government-issued digital currencies that maintain a relatively
stable value. The way they do that is that they're backed by assets that have a real market value,
typically Fiat currencies like US dollars. Because stablecoins are likely to be used internationally
(global stablecoins), many different bodies of law would govern them. To try to comply with all
these laws could be prohibitively expensive. One of the things I look at in the paper is whether
we should try to achieve a global treaty to regulate global stablecoins or is there a less expensive
and more practical approach? I argue that there is indeed a less expensive and more practical
approach, such approach being a uniform model law that can be enacted as a statute in any
country or jurisdiction that chooses to enact it. If many countries enact the uniform model law,
that will help solve the problem of having to comply with many different laws.

For many of you in the audience, the best example of a uniform model law is not international
but domestic: the Uniform Commercial Code, or UCC, which attempts to achieve uniformity of
commercial law among the 50 States. To regulate global stablecoins, I argue that we should
similarly have a uniform model law, though in an international context.

My paper preposes a draft what such a model law could look like. I designed the model law
based on current pronouncements of leading central banks (including the Fed), the G20’s
Financial Stability Board, The Bank for International Settlements, and other highly respected
international organizations. The concept of global stablecoins, I think, needs to achieve at least
two of the three purposes of currency, the most important of which are to serve as medium of
exchange or payment and as a store of value. My paper also addresses the question of who
should issue a global stablecoin (as well as who should issue any stablecoin). In the United
States, it's been argued by some that issuance should be limited to deposit-taking banks. I argue
that issuance authority, whether within or outside the United States,should go beyond
deposit-taking banks and include any issuer that the applicable central national supervisory
agency would approve. A uniform model law to regulate global stablecoins should also include,
for example, consumer protection and privacy provisions.

We actually have (and indeed, for decades have had) a domestic and international digital
currency. This is governed by Article 4A of the UCC for electronic funds transfers and by the
Electronic Fund Transfer Act. There's a similar act in the EU governing electronic payments.
These electronic funds transfers are primarily ‘wholesale,’ made between financial institutions.
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Global stablecoins are likely to be used not only in wholesale but also retail transactions,
between consumers. Privacy is going to be important for consumers, as well as for businesses.
We're also going to need to protect monetary integrity. To these ends, the Financial Action Task
Force (FATF), an inter-governmental policymaking body established by the G7 nations,
promulgates anti-terrorist rules, know your customer (KYC) rules, and so forth. The FATF has
recommended strongly that countries should ensure that virtual asset service providers are
regulated for anti-money laundering and counter-terrorist financing purposes. You have other
risks, including a range of cryptography and cyber security risks, that I don't have time to get
into. The US Government and other governments are already focusing on cybersecurity attacks.

Another great concern is that the widespread use of global stablecoins could undermine
international financial stability. The main risk is that such a stablecoin’s users would lose
confidence in the issuer's ability to redeem the stablecoins for its underlying reference asset. That
could resemble a classic bank run if the issuer is unable to obtain sufficient reference asset, US
dollars for example, to satisfy a correlated demand or run by the holders of the currency.

My paper goes through a range of ways in which that risk could be mitigated. In the banking
context, the FDIC ensures deposits. In the stablecoin context, the FDIC or other government
agency could consider essentially treating the stablecoins as the equivalent of government
insured deposits, i.e., guaranteeing that the redemption would be made. There are other ways to
try to guarantee the redemption—such as using derivatives, collateral, or required reserves—but
as my paper shows, they're quite expensive. Additionally, you could have an emergency
short-term liquidity facility made available by a government entity to stablecoin sponsors, at
least the big ones, to ensure that they have liquidity to satisfy their redemption obligations. You
also could impose capital requirements.

Yet another way that widespread stablecoin use could threaten financial stability is by replacing
commercial bank funding. If parties don’t deposit their money in commercial banks but invest
instead in stablecoins, you would have what economists call disintermediation, removing
commercial banks as intermediaries. This could adversely affect the real economy because
commercial banks currently are a significant source of low-cost business financing.

My paper also talks about the feasibility of regulating global stablecoins from legal, economic
and political standpoints. Legal feasibility would be achieved if numerous nations enact a
uniform model law. Economic feasibility would turn on the costs and benefits of enacting such a
model law. To this end, my paper does a cost-benefit analysis. And my paper’s proposed model
law should be politically feasible for nations to enact because, as I mentioned, it is generally
consistent with the principles and recommendations by leading central banks, including the Fed,
and many other highly respected international organizations. So, I think I’ve gone through my
time and I will stop here, and wait for questions.

Douglas S. Eakeley: Thank you Steven. Kristin you're up next.

Kristin Johnson: Thank you so very much for the kind invitation to join you for this important
discussion. At the outset, please allow me to thank to the Rutgers Business Law Review, the
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Center for Law and Corporate Governance, and affiliated co-directors and faculty. I also want to
acknowledge that I’m tremendously grateful to Steve whose presentation proceeded mine. Many
years ago, he persuaded me to embrace my calling as a risk management scholar.
His expertise, careful, and thoughtful research on this and so many critical topics has provided a
pathway for many aspiring scholars.

I will avoid introductory remarks regarding my background, except to share that my recent
research focuses on the integration of emerging technologies in financial markets, including the
integration of distributed digital ledger technologies such as blockchain that enable the creation
of cryptocurrencies. I am also focused on the assemblage of technologies commonly described as
artificial intelligence. My current academic research and publications examine regulatory,
legislative, and market participants efforts to achieve the core values that intimate financial
markets regulation, promote consumer protection, maintain fair and orderly markets, and ensure
the safety and soundness of financial markets stability. I am grateful, therefore, to former CFTC
Chairman Chris Giancarlo for setting the stage for my short presentation focused on the role of
self-regulatory organizations (“SROs”).

In an innovation-centric world where disintermediation and decentralization, are key topics of
the day, I fear that we have far too infrequently focused on the burgeoning distribution of
non-native coins or tokens . When, in fact, the structure of maturing digital asset markets may
benefit from lessons inspired by legacy market governance. Our thoughtfulness about financial
markets regulation all too often prompts us to gravitate toward regulatory questions that arise at
the time of origination and distribution of assets and too infrequently or all too late, we turn to
focus on the ordering and events that characterize secondary market trading. In my limited time
this afternoon, I’ll adopt a “back to the future” approach. In other words, let’s think about the
future of digital asset regulation by looking at the past. I am thoughtful about risk management
oversight, customer protection, fairness, price discovery, and transparency. My aspiration is that
we will be thoughtful about these values as we consider transformative changes in financial
markets.

When I teach derivatives, I start by sharing with my students that Aristotle wrote about a
businessman in Ancient Greece who organized contracts for use of an olive oil press. The prices
for use of the press were set at the time of planting. In other words, farmers had to predict the
success of their crops and negotiate pricing for use of the presses long before the harvest season.
Later in the 1700s, the Tokugawa shogunate organized a spot market for rice exchanges. In the
United States, before the founding of our nation, informal exchanges had emerged to service
markets in agricultural products, energy products, and financial services products. We need only
look to the creation of the Buttonwood Agreement in 1792- a agreement that later served as a
founding charter for the New York Stock Exchange- for evidence of early development of SROs
in the United States. Prior to federal mandates, SROs charted a one hundred and fifty - year
history and tradition marked by direct oversight and collaborative governance. We have
witnessed financial market participants engage directly, collectively, and collaboratively with
government in establishing primary regulation that governs intermediary interaction.

SRO’s adopt, implement and enforce rules governing eligibility, market surveillance, and
evaluate the quality and sufficiency of collateral as well as market participants’ capitalization.
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This collaborative governance approach is a hallmark of U.S. financial markets regulation.
Exchanges and clearinghouses provide a critical infrastructure resource, facilitating secondary
market trading of derivatives and other financial instruments that are vital to the integrity and
stability of national and global financial markets. Economist have long observed that centralized
trading engenders critical economic benefits, such as price discovery, price accuracy, and
liquidity. Historically, member-owned clearinghouses and exchanges have also served as a
primary regulator of member-conduct.

Exchanges collect and distribute critical classes of data such as information regarding the
volume, timing, and pricing of submitted offers and executed orders. Aggregating this data
improves price discovery, increasing investors’ confidence regarding investment strategies.
Enhanced price discovery reduces the spread between offers to buy and offers to sell in financial
markets. It also lowers transaction costs, thereby improving the efficient functioning of
secondary markets. SROs have been essential to well-functioning financial markets regulation.

Over the last two centuries, the role of exchanges and clearinghouses has evolved. Earlier, I
referenced the 1792 Buttonwood Agreement that facilitated the creation of the New York Stock
Exchange. In parallel, from the early 1800s informal and more structured grain exchanges began
populating midwestern states. In 1848, the Chicago Board of Trade organized a voluntary futures
exchange. By 1858, access to the trading floor, known as the pit, was limited to members with
seats who traded either for their own accounts or for their clients’ accounts. In 1859, the Board
of Trade received a charter from the Illinois legislature.

On balance, I’m thoughtful about the significant value of innovation and the potential for
innovative technologies to democratize finance, creating opportunities for access and
entrepreneurship that invites many citizens who previously lacked access to conventional
financial markets into the broader financial market ecosystem. I am also mindful of the need for
our markets and market participants to innovate to remain competitive in global financial
markets. We must, however, also be thoughtful about the necessity of embracing transparency,
fairness, and market integrity.

Douglas S. Eakeley: Thank you Kristin. Before we turn to Professor Guseva, let me just mention
that the third CLE code word is regulation. And now Yuliya.

01:43:06.210 --> 01:43:25.140

Yuliya Guseva: Thank you very much, Doug. I would like to thank all of the participants of this
symposium. Since this is a concluding presentation, I will keep it brief. I am delighted to share
the results of our research with you. Professor Steven Schwarcz has presented his seminal work
on stablecoins and banks, and Kristin Johnson has just outlined her broader views on financial
markets. Now, I want us to come full circle and examine why it is important to develop new
approaches to crypto regulation. Specifically, let me focus on one of the most important agencies
at the moment - the SEC. Together with my coauthors, I have published a tetralogy of four
articles. All of them emphasize a disconnect between the SEC’s means and its ends.
What do I mean by that? The first point is to identify the regulatory strategy of the SEC, i.e., the
means. The SEC to date has been regulating crypto primarily through enforcement of pre-crypto
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regulation, using the functional Howey test and more recently the Reves test in order to achieve
the ends, i.e., the objectives. The main objectives, generally speaking, are better disclosure and
market efficiency, as well as investor protection. Unfortunately, the agency has not achieved
either one of these intended outcomes in crypto, or, at the very least, it has not fully
accomplished these goals. The latest example of a settlement released only two days ago in a
case involving BlockFi (a large New Jersey corporation which engages in crypto lending
programs) exemplifies what the SEC does and how it proceeds through enforcement based on
Howey and Reves.
Usually, its enforcement efforts are bifurcated. The data examined in our articles show that the
first part of the SEC enforcement program is related to fraud and antifraud enforcement. The
second part, however, concerns a considerable number of non-fraudulent cases, including
registration-related violations of the federal securities laws. The enforcement program has been
massive to the tune of a few billion dollars in the form of fines and disgorgement awards.

Is it good or bad to regulate by enforcement? Do we need a formidable SEC-enforcer? The first
relevant point is that empirical studies suggest that digital asset markets react negatively to
formal rules and regulations. Regulation via enforcement, however, is underexplored. My
coauthors and I aim to answer this question in a recent article. We demonstrate that crypto
markets react negatively to regulation via enforcement of pre-crypto rules. This concerns
primarily the SEC but also, to some extent, applies to the second regulator, which is the CFTC.
Another distinctive feature of U.S.-led enforcement is that the SEC stands apart from its
counterparts in foreign countries. It also differs from the CFTC. One of our studies shows that
the SEC proceeds by deploying heavy weapons such as court actions and enforcement actions,
while other foreign regulators, i.e., its counterparts in foreign countries, prefer a light-touch
approach involving warnings and blacklists.
To summarize the strategy and outcomes, first, there is no separate rule tailored specifically to
crypto in the U.S. Second, the SEC is using a very broad and functional definition of the term
“security” in bringing enforcement actions. Third, the U.S. is number one in the world in terms
of this enforcement intensity. And fourth, the markets react negatively to enforcement of the
registration provisions of securities law and also to some extent the anti-fraud provisions.
The reasons why the SEC has engaged in this massive enforcement program are, in general
terms, protecting investors and promoting market efficiency. Unfortunately, my most recent
study suggests that instead of achieving these goals, the SEC seems to have nudged issuers
towards the least costly compliance option, which is private placements.
In private placements, investors do not receive the full scope of the mandatory disclosures that
they receive in public registered offerings. The increase in filings of Form D, which is related to
private placements under Regulation D, suggests a temporal connection between the filings
(which means that issuers seek compliance with securities law) and the increase in enforcement
efforts of the SEC.
It is only natural that issuers attempt to comply with securities law by resorting to exemptions.
Why? Because it aligns with their personal CBA, cost-benefit analysis. It is cheaper and better
for crypto-issuers to comply with Regulation D, i.e., the major private placement exemption.
Unfortunately, in private placements, there is often insufficient comparable and material issuer
disclosure. In the interest of time, I would like to skip the next argument that in private
placements crypto-issuers do not have incentives similar to those in conventional public
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offerings to provide investors with voluntary disclosures. To summarize these arguments, it may
be better for a crypto-issuer to hide some information about a crypto-project.
The next question is whether investors are harmed in this scenario. We need to bifurcate the
investors into two cohorts. The first one is the sophisticated. They have access to alternative data
feeds. Moreover, the code is open source and public. Consequently, the sophisticated do not need
the extra protection from the SEC, nor do they fully care about the typical conventional
disclosures that issuers usually provide in registered public offerings. Consequently, it is only the
unsophisticated who may lose in the private placements scenario in crypto. The unsophisticated
cannot operate within the pure information environment of blockchains. Nor do they get
comparable material disclosures from crypto-issuers in private placements. They also do not
understand the code, which issuers currently almost uniformly disclose.
And yet, the SEC continues to bring enforcement actions, and the staff repeats in litigation
releases that the actions were brought because the investors were deprived of material
information. The problem is that they do not receive this information anyway in the current
environment of exemptions.
As a result, we have a serious dilemma. We need to solve the information asymmetry problem in
crypto, and we need to improve oversight and reduce fraud. The way to do that is probably not
through enforcement of the existing pre-crypto rules. Instead, we need to provide issuers and
cryptoasset market participants with low-cost and efficient compliance options which would
incentivize them to comply with the law. Moreover, it is imperative to ensure better regulation
tailored specifically to crypto and provide investors with a) relevant and b) standardized and
comparable disclosures, enabling investors to compare crypto-projects. Relying primarily on
enforcement as the main regulatory tool cannot solve these problems and achieve the intended
outcomes. The regulatory means at the moment may undermine the statutory ends. Thank you.

Steven L. Schwarcz: I have a quick comment, Yuliya, on what you've said about reducing the
information asymmetry. I'm actually doing a new article (Next-Generation Securitization: NFTs,
Tokenization, and the Monetization of ‘Things’, forthcoming in 2022-2023 BOSTON UNIVERSITY

LAW REVIEW, available at http://ssrn.com/abstract=4044101) about NFT's and tokenization, which
compares them to securitization. There are some striking similarities; securitization essentially
monetizes cash-flow generating assets, whereas NFT's and tokenization are intended to monetize
non-cash-flow generating assets. My research assistants and I have been doing a lot of
examination; we believe the problem is probably less information asymmetry than mutual
misinformation. I think there's a lot of confusion, not only on the part of investors but even on
the part of sponsors, as to the economics of NFT and tokenization transactions.

Yuliya Guseva: I couldn't agree more with you, Steven. I did not have time to go into relevant
arguments in this presentation, but I do discuss this very problem in my article. In this pure
information environment, sometimes the issuers and the developers do not have the full picture.
Instead, it is the rest of the market who may have more information about a project. They are
examining the code and constantly running additional analyses. To conclude, it is not just the
issuers who are not providing the markets with the full picture. Issuers themselves may be
subject to information asymmetry.
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Douglas S. Eakeley: Yuliya could you take a couple of minutes and briefly describe
Commissioner Peirce’s proposal and why you think it could be the right approach to getting out
of the current regulation by enforcement.

Yuliya Guseva: About a year ago, Commissioner Peirce developed a proposal for cryptoassets.
The proposal essentially exempted (or proposed to exempt) cryptoassets from the statutory reach
of the Securities Act, which requires registration of cryptoassets as securities in many cases.
Commissioner Peirce proposed exempting tokens for a number of years to give their developers
a chance to develop their platforms and tokens fully and to achieve true decentralization and
functionality. That proposal was introduced in Congress in October last year. We will see
whether it will be reintroduced this year. There have been a number of other similar proposals
related to cryptoasset infrastructure. Often, the bills call cryptoasset “digital assets” and refer to
“digital asset infrastructure.” The Commissioner’s proposal is effectively unique and different
from other statutory and regulatory proposals in this area.

Douglas S. Eakeley: Have we seen any prospect of anyone else coming along to support that
either within the Commission or in the Congress?

Yuliya Guseva: I know that Congress is working on these issues. We spoke with some
Congressional staffers about the reforms. I am not sure whether they are going to move on the
Commissioner’s proposal specifically or on that bill which was introduced in October last year. I
guess we have to wait and see. I agree with Chris Giancarlo that 2022 is not going to be the year
of the legislative reform. We will have to wait a little bit longer.

Douglas S. Eakeley: So, Stephen you had seemed to support the G7 Finance Ministers proposal
that global stable coins should be appropriately supervised and regulated to address the
challenges and risks they pose. But I couldn't- with respect to the non global stable coins- are
you in favor of requiring those to be issued by depository banks?

Steven L. Schwarcz: In terms of non-global stablecoins, I think that they should be issued by a
sponsor of some integrity. Now although deposit-taking banks are presumed to have integrity, I
wouldn't want to limit the sponsors to those banks because, I think, that would quash innovation.
My paper’s proposed model law would allow any entity that the central supervisory agency
approves to issue stablecoins. Also, the model law I’m proposing should, if you take away the
cross-border aspects of it, apply to a national stablecoin as well. I've had a number of discussions
about this with some very senior former government officials and they agree strongly that they
would not want to limit sponsors to deposit-taking banks.
Douglas S. Eakeley: So is there any agency that's willing to pick up the ball and run with it, in
the direction of your model law?

Steven L. Schwarcz: I don't see an existing agency that would have that competence or interest.
I’m contemplating a new agency.

Douglas S. Eakeley: Chris we've got about two minutes left do you want to just give us a
summing up or a benediction.
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Hon. J. Christopher Giancarlo: What a great conversation and it just shows how fruitful this area
is, I think, for analysis, for creative thinking, for the application of good legal discipline and also
some historical perspective. What I heard today was a lot of people grappling- this is a very
challenging new architecture, it's very different than the financial system we have today. The
financial system, someone said earlier, financial systems today serves did to intermediate. This
new architecture, the values in the blockchains itself and it doesn't require that degree of engine
intermediation so it's really a wholesale change. It's going to be very, very challenging and you
know, unlike when the first wave of the Internet came around we could just supersede the post
office in many ways we didn't really- It kept doing what it was doing just the action of moving
information fast just moved to a new medium we didn't need to destroy the old one.
This is very challenging we can't destroy the legacy financial system, because all of our lives
depend on it, but, yet this we don't want to stop this architecture either because it's the future and
it shows so much promise to address some of the shortcomings of the old systems such as
financial inclusion, such as cost and efficiency. So it's really going to require this type of
thinking-analysis, creative thinking, and yet sort of solid legal discipline to figure out where we
go and as Drew mentioned, I think there is a role at the global level. But there's also a very
important role at every level, the federal level the state level. I think it's going to be occupying
your students and your colleagues at the academy and former regulators, like me, all of us for a
while to come now to figure our way through this and, hopefully, and this is my last point,

As I said, my remarks, I really do hope it's bipartisan this is too important to get caught up in
party politics, the parties really need to come together and come up with something that really
works in terms of a regulatory framework that gets buy in from all the sides and addresses this
generation gap as well, so that we can really take advantage of the new and respect the old and
make it work for new generation to come.

Steven L. Schwarcz: Yes, let me just add to what Chris said.. I would see paper currency, global
stablecoins, and central bank digital currencies all operating together. I don't know if there's
going to be a lot of interoperability, but I think we're going to see all these types of currencies
operating at the same time.

Hon. J. Christopher Giancarlo: And I think will be all the richer for it, you know when we often
put a new infrastructure we don't dismantle the old we build it alongside you know if you look at
the direction of great cities they're often built on top of the old ones and use some of the old
infrastructure for a long time. I think we need redundancy alongside these new systems. And I
also think civil liberties, have a big role to play, I think we're all becoming increasingly
conscious of not just our data, but our financial liberty, our economic liberty how that's affected
what the right role is for government what the right role is for the private sector, and I think
getting those issues right is going to be very challenging as well. I think you know if we do this
right, and I think if I can be a little patriotic, when we've done big things technologically in the
United States, whether it was exploring outer space or whether it's exploring cyberspace it's
always been a partnership between the private sector and the public sector. And I think if we do
the future of money right, the future of value right if we bring the other most the private sector,
the public sector that's our best shot at getting it right.
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Douglas S. Eakeley: Great, well I think we can all say AMEN to that and, in addition thank you
to Chris and Lawrence and our panelists and Yulia and also all of the audience who've joined us
for this  fun symposium and with that will have to say good night.

Steven L. Schwarcz: Thank you.

Lawrence V. Lewitinn: Thank you everyone.

Yuliya Guseva: Thank you.

180


